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NOMINATION OF JAMES R. DURFEE 


MONDAY, JANUARY 25, 1960 


U.S. SENATE, 
SPECIAL SUBCOMMITTEE 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The special subcommittee (composed of Senators Eastland, John- 
ston, and Wiley) met, pursuant to call, at 10:45 a.m., in room 2228, 
New Senate Office Building, Senator James O. Eastland (chairman) 
presiding. 

Present: Senators Eastland, Johnston, and Wiley. 

Also present: Joseph A. Davis, clerk of the committee. 

Chairman EastLanp. This hearing has been called on the nomina- 
tion of James R. Durfee, of Wisconsin, to be associate judge of the 
U.S. Court of Claims, vice Benjamin H. Littleton, retired. 

Notice of hearing was published in the Congressional Record of 
January 13, 1960. 

Senator Wiley, by blue slip, approves the nomination. 

Senator Proxmire, by blue slip, objects to the nomination, and has 
stated his intention to appear and state his reasons for his opposition. 

By letter of January 14, 1960, the standing Committee on Federal 
Judiciary of the American Bar Association referred to their letter of 
August 27, 1959, at which time the committee stated the nominee 
was well qualified for the appointment. 

Favorable communications are on file from the Langlade County 
Bar Association; the Shawano County Bar Association; Circuit Judge 
Harold F. Murphy; Judge A. W. Parnell, 10th judicial circuit; Judge 
Gerald J. Boileau, 16th judicial circuit of Wisconsin; and others. 

Now those communications will be made a part of the record. 

(The communications referred to follow:) 


AnTIGO, Wis., January 19, 1960. 
Hon. James O. EastTLanp, 


U.S. Senator, Chairman, 
Senate Judiciary Committee, Washington, D.C. 


My Dear Senator: The Langlade County Bar Association is 100 percent in 
favor of the appointment of James Durfee to the Federal Bench. Each member 
knew him well when he was a practicing attorney in Antigo, and each member, 
I know, respected his ability as an attorney. 

Mr. Durfee is a former district attorney of Langlade County, which office he 
held early in his career. Afterward he was a successful general practitioner for 
many years. 

Jim Durfee is a very gregarious person, competent, honest, and very fair 
minded. He will make an excellent judge. 


If there is anything further that I can do to promote his appointment, please 
call on me. 


Very truly yours, 
JaMEs H. WHITING, 
President of Langlade County Bar Association. 
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SHAWANO, Wis., January 19, 1960. 
Hon. James O. EASTLAND, 


Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C.: 


Dear SENATOR EAstTLAND: I understand James R. Durfee has been appointed 
to the U.S. Court of Claims and that a hearing on his appointment will be held 
on Thursday of this week. 

I have known Mr. Durfee for all of his professional life, from 1926 to date. I 
have no mental hesitation in commending him to you. 

O. S. LUCKENBACK, 
President, Shawano County Bar Association. 


MARINETTE, Wis., January 20, 1960. 
Hon. JAMES O. EASTLAND, 


Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C.: 


Unsolicited, I wish to record my unqualified reeommendation of appointment 
of James Durfee to U.S. Court of Claims. His integrity is unimpeachable. His 
reputation as a lawyer and civie leader in Wisconsin was of the highest order. 
His ability and experience eminently qualify him. 


Circuit Judge Haroutp F. Murpnry. 


APPLETON, Wis., January 20, 1960. 


Hon. JAMES QO. EASTLAND, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C.: 

I endorse without reservation James Durfee for judge, Court of Claims. I 
have known him professionally for 22 years. Served with him on board of 
governors and committees of State bar association. He has the background, 


temperament, and qualities that fit him exceptionally for high judicial office. 


A. W. PARNELL, 
Judge, 10th Judicial Circuit. 


Wausau, Wis., January 19, 1960. 
Hon. JaAMEs O. EASTLAND, 


Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C. 


Dear SENATOR EASTLAND: Hon. James R. Durfee, whose nomination as a judge 
of the U.S. Court of Claims is now before your committee is a lifelong resident 
of Wisconsin and I know of no one in public life in Wisconsin who has been more 
highly regarded as a conscientious, efficient, and devoted public official. He 
was a resident of my congressional district during the four terms I had the 
honor of serving in the House of Representatives, and all during that time I 
had many opportunities to learn of the high esteem in which he was held by the 
people of that district. Since 1942 I have been judge of the 16th Judicial Circuit 
of Wisconsin and from 1942 until 1951, when Durfee became chairman of the 
Wisconsin Public Service Commission, he very frequently appeared in the court 
over which I presided and I have had the opportunity to evaluate and appraise 
his legal learning and ability. I know that he possesses a proper judicial tempera- 
ment and.above all the highest integrity.. I am confident that. he would be an 
outstanding judge on the U.S. Court of Claims. During my tenure of 18 years 
on the circuit court bench and as past chairman of the State board of circuit 
court judges, as present member of the State judicial council and as present 
chairman of the State board of criminal court judges, I have had innumerable 
contacts with lawyers in this State who have discussed the qualifications and 
character of Mr. Durfee and without exception all remarks about him have 
been entirely to his credit. 

Yours very truly, 
GERALD J. BoILEAu, 
Judge of the 16th Judicial Circuit of Wisconsin. 
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CLINTONVILLE, Wis., January 20, 1960. 
Hon. JAMEs O. EAstTLaNp, 
Chairman, Senate Judiciary Committee, 
U.S. Senate, Office Building, Washington, D.C. 
Subject: James R. Durfee appointment to U.S. Court of Claims. 


DEAR CHAIRMAN EAstTLAND: In support of the appointment of James R. Durfee 
to the U.S. Court of Claims, permit me to state that I have known Mr. Durfee 
for the past 25 years. I have had business and social dealings with him and have 
found him to be a very trustworthy person. As an attorney he was well regarded 
among the members of the bar for his ability and character. As a member of 
the Wisconsim Public Service Commission I had occasion to practice before his 
commission and felt that the matters under consideration were ably handled 
and the decisions rendered were fair. I respectfully urge your committee to 
recommend the appointment of Mr. Durfee. 


C. C. MuLuarRKEY, Attorney at Law. 





Wausau, Wis., January 20, 1960. 
Senator JAMEs O. EasTLaNp, 
Chairman, Senate Judiciary Committee, 
Senate Office Building, Washington, D.C.: 

Strongly recommend confirmation of appointment of James Durfee as judge of 
U.S. Court of Claims from long years of personal knowledge of his eminent 
qualifications. 

CuHaARLEs F. Smita, 
RicHarp P. TINKHAM, 
Attorneys at Law. 





APPLETON, Wis., January 21, 1960. 
Hons JAMES O. EASTLAND, 
Chairman, Senate Judiciary Committee, 
U.S. Senate Building, Washington, D.C.: 


I take the liberty of recommending James Durfee for confirmation as judge of 
Court of Claims. I have known Durfee professionally for over 20 years. He is 
possessed of all the qualifications that would make him an excellent judge. 


HERBERT TERWILLIGER, 
Attorney, Wausau, Wis. 


AnTIGOo, Wis., January 18, 1960. 
Hon. WILLIAM PROXMIRE, 
U.S. Senate 
Washington, D.C. 


My Dear Senator: I feel that I should address you concerning Mr. Durfee’s 
nomination to the Federal bench. 

As a former associate of Jim Durfee in the practice of law in this city, I know 
personally and intimately of his warm and vital personality and his great faculty 
for getting along with people. Almost without exception, those who have dealt 
with him have been impressed by his ability to quickly analyze a situation and his 
sincere fairness in arriving at a decision. He was most public spirited and civic 
minded all during his career as an attorney; and it was that devotion to public 
interests and affairs that resulted in his State and Federal appointments. He was 
never a political hack; and he kept himself amazingly free of political connections 
and commitments for one so prominent in public life. I believe his integrity has 
remained unimpeached. 

I suppose that a Senator’s vote on these judiciary nominations is largely affected 
by political considerations; but we are concerned with an appointment of a man 
from our own State. There are, I am sure, far too few gentlemen from Wisconsin 
in our Federal Government; and there are, I am certain, far too few men of the 
caliber and potential value of Jim Durfee in our Federal Government. Here we 
have a chance to rectify both shortages. 

May I suggest that you publicly recognize and acknowledge Mr. Durfee’s quali- 
fications and his contributions to civic affairs and administration by rising above 
political interest and dictates and endorsing him as a worthy Wisconsin man for 
this Federal office. I am certain he would make an excellent Judge. 

Respectfully yours, 
Rex M. Sira. 
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Chairman EastLanp. Senator Proxmire? 


STATEMENT OF HON. WILLIAM PROXMIRE, A U.S. SENATOR 
FROM THE STATE OF WISCONSIN 


Senator Proxmire. Mr. Chairman and members of the com- 
mittee—— 

Chairman Eastianp. Mr. Durfee, would you care to sit up here? 

Senator Proxmire. Mr. Chairman, I oppose the confirmation of 


James Durfee to be a judge of the Court of Claims. I do so with 
reluctance and deep regret. 


SUPPORT FOR DURFEE 


Mr. Durfee is a Wisconsin man. He served as a district attorney 
and practiced law in my State for some 25 years. He has also served 
as chairman of the Wisconsin Public Service Commission. He has 
been a very popular man throughout our State. This is not only 
evident in his election as head of the Wisconsin American Legion but 
in the many friends of his throughout our State in both political 
parties who have written and talked to me urging his confirmation. 
Some have even traveled to Washington from Wisconsin for this 
purpose. 

Two months ago I was in Mr. Durfee’s hometown of Antigo, Wis. 
I spoke at the high school. Incidentally, the very first question 
asked at the high school was with reference to this nomination, and 
there was uniform approval among the students there for Mr. Durfee, 
and respect and admiration for him. 

In addition to this talk at the high school I talked informally with 
well over a hundred citizens of Mr. Durfee’s hometown, including the 
fine newspaper editor of the Antigo daily and a number of prominent 
businessmen and lawyers. 

Mr. Durfee is as popular in his hometown as any man I know. 
And the nominee is an honored man in our State. Our great univer- 
sity in Milwaukee, Marquette, selected Mr. Durfee 3 years ago as 
“Alumnus of the Year” in recognition of his service in government. 

Support for James Durfee is not confined to Wisconsin. I have had 
more visits and phone calls in connection with this nomination than 
with any other matter I have dealt with since I came to the Senate. 

I have had delegations of airline executives, who have had an 
opportunity to observe the nominee’s administration of the Civil 
Aeronautics Board at firsthand, call on me and plead for his confirma- 
tion. National leaders from both parties have talked to me to ask 
that I approve and support him. 

All of this, of course, is certainly in Mr. Durfee’s favor. 


REASON FOR OPPOSITION 


In spite of all this, I have decided that I must oppose James Durfee 
for this nomination for two reasons: 

First, I believe his qualifications for the position for which he has 
been nominated are at best minimal, and fall far below the standard 
established by the men who now serve on the court; 
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Secondly, I oppose the nominee because his conduct as Chairman 
of the CAB shows a lack of the judicial behavior that is essential for 
the proper performance of the duties of the office to which he has been 
nominated. 


QUALIFICATIONS FOR THE COURT OF CLAIMS 


It has been said that as a matter of history the growth in power 
of the Supreme Court and the respect in which it is held by the people 
has been due largely to the legal ability and the force of character of the 
men who have composed that Court. 

This is particularly true of the Court of Claims, It is my under- 
standing that there have been some 38 judges who have served on this 
court since its establishment more than 100 vears ago in 1855. Almost 
all of the men who have been appointed to this court have before their 
appointment demonstrated competence relevant to the kind of work 
they would do on the court—on the bench, in Congress, or at the bar. 

A man who has been a member of the Court of Claims bar for over 
30 years recently wrote me in part as follows 

The largest and most technical civil cases in America are decided in the Court 
of Claims. Individual suits against the United States sometimes involve millions 
of dollars. They are brought by railroads, aircraft companies manufacturing war 
planes and missiles, etc. A judge of the court should have an extensive back- 
ground in this work. Tax refund cases, Government contracts, employee pay 
eases, etc., require the highest degree of experience and legal skill. 

* * * you cannot expect the lawyers who actually practice in the court to come 
forward on this matter at this late date and express their views. That would be 
putting one’s neck on the block in case Durfee was confirmed. The District of 
Columbia bar, of course, has more lawyers who practice in the court than all the 
rest of the country put together. It has consistently refused to endorse Mr. 


Durfee. It did propose through its Court of Claims committee the names of 
three competent and experienced lawyers to the Attorney General * * *. 


Mr. Chairman, on Monday, last week—Monday, January 18—a 
member of the committee from the District of Columbia Bar Asso- 
ciation on relations with the Court of Claims called with the following 
information. When Judge Littleton who had an extensive tax back- 
ground retired, leaving the vacancy to which Mr. Durfee has been 
named, the District of Columbia Bar Association Committee on 
Relations With the Court of Claims considered the best possible 
replacement for the judge and submitted three names to the Attorney 
General. 

Mr. Durfee was not among the three named. The three named were 
a commissioner of the Court of Claims and two local lawyers, one 
with great experience in tax cases before the Court of Claims and 
the Tax Court of the United States and the other experienced in claims 
involving Government contracts. 

Senator WiLey. What was the date of that? You said last Monday? 

Senator Proxmire. Last Monday, January 18th. 

Senator Wiitry. When they submitted the names? 

Senator Proxmire. No, last Monday was the time when these men 
called on me. The names were submitted much earlier. 

Senator Witey. You don’t know the date, do you? 

Senator Proxmire. I think I can determine the date before I step 
down from here. In fact my assistant has it now. November or 
October 1958. 








NOMINATION OF JAMES R. DURFEE 


Chairman EastLanp. They submitted three names to the Depart- 
ment of Justice? 

Senator Proxmrre. That is my understanding. 

Chairman EastLanp. For consideration? 

Senator Proxmrre. That’s right. The Bar Association Committee 
on the Court of Claims is composed of 20 members, 15 of whom are 
private practitioners before the court and 5 are members of the staff 
of the Justice Department, Civil Division, who defend these cases 
before the courts so the vote for the 3 nominees was a vote by lawyers 
on both sides of the fence. 

An official of the Court of Claims stated that at least three-fourths 
of the court’s work is in the field of tax law and Government con- 
tracts including the Federal wage cases which are treated as implied 
contracts. 

These include disability and retirement pay for military personnel 
and overtime compensation for civilian employees. It is the general 
consensus of the knowledgeable practitioners before the court on the 
basis of the information I have received from this gentleman and a 
number of others—and a large number of them have called me, some 
as recently as this morning—that Durfee, Mr. Durfee, is just not 
qualified for this job. 

Mr. Chairman, I call attention to the dimensions of the responsi- 
bility of the Court of Claims. For the vear ended October 3, 1959, 
the Court of Claims had disposed of 2,636 cases. 

There is a correction here, a typographical error. The amount of 
money claimed was $402,137,897.30; judgment for the plaintiffs 
totaled $11,434,127.65; amount of above judgments carrying interest, 
$1,881 ,929.45; judgments on defendant’s counterclaims amounted to 
$535,889.78. 

The tax cases handled by the court are all for refunds on almost 
any kind of tax—personal income corporation, transportation, docu- 
mentary stamp, excess profits, excise, etc. 
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Some of the larger money cases for the year were: 





Amount awarded 
or dispesition 





Plaintiff Amount 
claimed 
Hingham Management | $6,000,000. 


Corp. 
Todd Shipyard Corp-.--- 


Idaho Maryland Mines 
Corp. 


Homestake Mining Co. --- 


Empire Star Mines Co., | 
Ltd. 

U.S. Smelting, Refining & 
Mining Co. 

Clare Shove’ (and 5 other 
parties). 


Mabel N. Scott (and 3 other 
parties). 


American Cyanamid Co---. 
Otilia Acensi (and 87 other 
parties). 


Western Contracting Corp--| 


Enterprise Railway Equip- 
ment Co 

Radio Patents Corp. (and | 
4 other parties). 

Sylvania Electric Products, | 
Inc. 

General Motors Corp 

ee ee ae 





Bulova Watch Co., Inc 
Mella Alvina Hoover. 


Burnham Chemical Co- 


Westinghouse Electric Corp. 


Chrysler Corp-.-- 
Jose K. Lapus--.--- 


Henry M. 
Garsson. 


| 
| 
| 
| 
and Murray W. | 


Mississippi Valley Generat- 
ing Co. 

Chicago, Burlington & 
Quincy RR. Co. 


2, 617, 401. 


5, 021, 799. 


10, 777, 448. 
5, 386, 822. 


11, 900, 000. 


15, 000, 000. 


10, 000, 000. 


1, 689, 625. 
9, 089, 329. 
1, 144, 535. 
587, 681. 5: 
10, 000, 000. 
7, 050, 468. 


8, 507, 624 


4, 216, 852. 
732, 134. 
15, 000, 000. 


44, 711, 028. 


3, 737, 677. 


5, 344, 864. 
2, 448, 596. 


18, 500, 000. 


3, 543, 778. 


21, 008, 304 


.42 | Case dismissed 


00 | Case dismissed 


18 | $2,575,641.38 (stipu- 
lated judgment with 
interest). 


00 | Case dismissed_-_--..-- 
ie Oe. 2533252 ate. 
Se Bntais is i atelicts cinintentsehaael 
Oe a es 
AS ee 


a 


OE ceetds Oe. |. eddsdteemeie 
iene EL windhntk: aecttietnanitn 
00 | $225,000.00_............ 
$561,760.10 (with in- 
terest). 


00 | Case dismissed__...... 
gd oe SED, 20.5. tentimdtcnes 
Os do 


$6406.06 eu3) os: 
$520,049.95.......-.---- 
0 


Case dismissed 


0 


Case dismissed; 
counterclaim dis- 
missed. 

62 | Case dismissed_._..._- 


eh sone aetdanectoeban 
Oe 8. iO iii) ea ccd 
00 I Tan 


45 | $1,867,545.56_-........- 


Claim 


Contract for lease of certain facili- 
ties, Naval Industrial Reserve 
Shipyard, Hingham, Mass., 
Navy Department. 

Refund of income and excess profits 
tax. 


Compensation for property taken, 

WPB. 
Do. 

Requisitioning of gold mines by 
closure and suspension of opera- 
tions pursuant to order L-208. 
WPB. 

Do. 


Do. 


Requisitioning of gold mine by 
closure and suspension of opera- 
tions pursuant to order L-208. 
WPB. 

Refund of excess profits tax. 

Contract for supplies furnished to 
guerrilla forces, Philippine Is- 
lands. 

Contract for construction, 
Department of the Army. 

Refund of income tax. 


ete., 


Infringement of patent, Army. 

Refund of manufacturers excise 
taxes. 

Do. 

Requisition of sawmill, 
ment of the Army. 

Refund of income and excess profits 
tax. 

Compensatory relief and pecuniary 
damages. 

Losses and reasonable profits, and 
damages. 


Depart- 


Refund of manufacturer’s excise 
taxes. 
Do. 
Property requisitioned, Depart- 
ment of the Army. 
Compensation for use of manu- 
facturing methods, designs, pro- 
cess, and engineering develop- 
ments of war materials, War. 
Dixon-Yates power contract, AEC. 


Refund of income and ex 
profits tax. 


Sess 





_ Source: From report submitted to Congress on Jan. 6, 1960, by the Clerk of the Court of Claims on all 
judgments rendered by the court for the year ended Oct, 3, 1959. 


Mr. Chairman, I submit that the fairest standard for evaluating Mr. 


Durfee’s 


qualifications is to compare them with those of the men who 


now serve on the court and the retired judge, the Honorable ae 
H. Littleton, whom Mr. Durfee has been nominated to succee 


I~ask unanimous consent, 


Mr. Chairman, that the biographies 


in detail here be printed in the record if that is satisfactory to the 


committee. 


Chairman Eastianp. It will be so ordered; yes. 
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(The documents referred to follow:) 


MarRvIN JONES, CHIEF JUDGE OF THE U.S. Court or CLAIMS 


Born near Valley View, Tex. 

Received bachelor of arts degree from Southwestern University, Georgetown, 
Tex., in 1905; received bachelor of laws degree from the University of Texas in 
1907. 

Admitted to the Texas bar in 1907; practiced at Amarillo. 

Was appointed chairman of the board of legal examiners for the seventh supreme 
judicial district of Texas in 1913. 

' Elected to the 65th through 76th Congresses (1917-41), 18th Congressional 
district. 

Chairman of the House Committee on Agriculture from December 1931 to 
November 1940. 

Appointed judge of the U.S. Court of Claims, April 9, 1940; confirmed by Senate, 
April 10, 1940; assumed duties November 20, 1940, after resigning from the House 
of Representatives. 

On leave from January 1943 to July 1945: 

January 1943-June 29, 1943: Adviser and assistant to James Byrnes, 
Director of Economic Stabilization. 

May 18—June 3, 1943: President, United Nations Conference on Food 
and Agriculture, Hot Springs, Va. 

Member, President’s War Mobilization Committee. 

June 29, 1943-July 1, 1945: Administrator, U.S. War Food Administration. 

Resumed duties as judge of Court of Claims. 

Appointed chief judge of Court of Claims, July 10, 1947. 


JosEPH WaRREN MappeEn, AssociaTE JupGE, U.S. Court or CLaims 


Born at Damascus, IIl., January 17, 1890. 

Received bachelor of arts degree from the University of Illinois in 1911; received 
doctor of jurisprudence degree from the University of Chicago in 1914. 

Admitted to the bar of Illinois in 1914; bar of Ohio, 1918; bar of West Virginia, 
1922; bar of Pennsylvania, 1927. 

Professor of law at the University of Oklahoma, 1914-16. 

Practiced law in Rockford, IIl., 1916-17. 

Specie | assistant to the Attorney General of the United States, 1920. 

Professor of law at Ohio State University, 1917-21. 

Dean of the Law School, West Virginia University, 1921-27. 

Professor of law, University of Pittsburgh, 1927-37. 

Visiting professor of law at the University of Chicago, North Carolina, Cornell, 
Stanford, Yale, and Vanderbilt Universities. 

Practiced law in Illinois and part time in Ohio, West Virginia, and Pennsylvania. 

Assisted West Virginia Revision and Codification Commission in revising prop- 
erty statutes, 1925. 

Adviser on property and torts to the American Law Institute since 1934. 

Member of the Governor’s Commission (Pennsylvania) on Private Policing in 
Industry in Pannsylvania, 1933-34. 

Chairman, National Labor Relations Board, 1935-40. 

Commissioned judge, Court of Claims, January 8, 1941. 

Went to Germany in July 1945 and served as Associate Director of the Legal 
Division and in 1946 as Director of the Legal Division and legal adviser to the 
U.S. Military Governor and the Deputy Military Governor, Office of Military 
Government for Germany. 

Awarded Medal of Freedom in 1947 for work with military government for 
Germany. 

Returned to Court of Claims in July 1946. 

Was exchange legal specialist, Germany, the summer of 1953. 

Coauthor of a case book on property. 

Author of a treatise on domestic relations and a casebook on domestic relations. 





SAMUEL EstiLL WHITAKER, AssocraTE JupGgE, U.S. Court or CLarms 
Born in Winchester, Tenn., September 25, 1886. 


Student at Winchester (Tenn.) Normal College, 1902-5; University of Virginia 
1905-6. 
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Bachelor of law, University of Chattanooga, 1909. 

Admitted to the Tennessee bar in 1909 and practiced in Chattanooga until 
outbreak of World War I. 

Attorney, U.S. Department of Justice, 1919-20. 

Attornéy, Bureau of Internal Revenue, 1920. 

Private practice in Chattanooga from 1921 to 1937. 

City attorney, Chattanooga, 1923. 

Mayor of Riverview, Tenn., 1925-1929. 

Employed from time to time as special assistant to the Attorney General of the 
United States, 1933-37. 

Assistant Attorney General of the United States, 1937-39. 

Appointed judge, U.S. Court of Claims, July 13, 1939. 


Don NEtson LARAMORE, AssocIATE JupDGE, U.S. Court or CLatms 


Born at Hamlet, Ind., December 22, 1906. 

Admitted to law practice in Indiana, April 18, 1931. 

Judge pro tempore, 44th judicial circuit of Indiana, 1942-44; elected judge, 
44th judicial circuit of Indiana, November 1944 and November 1950. 

Commissioned judge, U.S. Court of Claims, March 17, 1954. 


BENJAMIN H. LirrLeton, REtTrRED JuDGE oF THE CouRT oF CLAIMs, WHOSE 
Vacancy James DurreE Has BEEN NOMINATED TO FILL 


Born in Weatherford, Tex., in 1889. 

Educated in the public schools of Tennessee. 

Received bachelor of laws degree from Cumberland University, Lebanon, 
Tenn., in 1914. 

Admitted to the Tennessee bar in 1914 and practiced law at Nashville. 

Appointed assistant U.S. attorney for the middle district of Tennessee in 1918 
(1918-21). 

Appointed special attorney, Treasury Department, in 1921. 

Appointed a member of the U.S. Board of Tax Appeals,' July 16, 1924, for 
2 vears. 

Reappointed June 6, 1926, for a term of 10 years. 

Elected Chairman of the Board in April 1927. 

Reelected chairman in April 1929. 

Commissioned judge of the Court of Claims on November 6, 1929. 

Note.—The present Tax Court of the United States was formerly the U.S. 
Board of Tax Appeals. The Board was created by the Revenue Act of 1924, 
and continued by the Revenue Act of 1926, the Internal Revenue Code of 1939, 
and the Internal Revenue Code of 1954. The change in name to the Tax Court 
was made by the Revenue Act of 1942. 


Senator Proxmrire. To summarize the qualifications of these men 
to serve as judges on a court that is concerned with claims against 
the Government and particularly with immensely large tax claims, 
these men have the following qualifications: 

Judge Laramore had served for 12 years as a judge on the bench 
in the 44th judicial circuit of Indiana prior to his appointment. 

Judge Jones had served as chairman of the board of legal examiners 
in a judicial district in his State and had devoted some 24 years of 
his life to the Congress of the United States including 9 years as 
chairman of the House Committee on Agriculture. 

Judge Whitaker had prepared for the Court of Claims by serving 
as an attorney of the Bureau of Internal Revenue, and in turn as an 
attorney in the Department of Justice, as special assistant to the 
Attorney General of the United States and finally for 2 years as 
Assistant Attorney General of the United States. 


1 Now called the Tax Court of the United States. 
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Judge Madden’s experience for the Court of Claims included special 
assistant to the Attorney General of the United States. Professor- 
ships of law at the great Universities of Oklahoma, Ohio State, West 
Virginia, and Pittsburgh, as well as visiting professorhips at the 
University of Chicago, North Carolina, Cornell, Stanford, Yale, and 
Vanderbilt. He had been an adviser on property and torts to the 
American Law Institute and coauthor of a casebook on property. 

Judge Littleton, who would be replaced by Mr. Durfee, had served 
as assistant U.S. attorney in Tennessee, a special attorney in the 
Treasury Department, and I think this is particularly notable, a mem- 
ber of the Board of Tax Appeals (now known as the Tax Court) for 
5 years and chairman of the court for the last 214 years of his term. 

Now, Mr. Chairman, I submit that each of these men had had a far 
broader and deeper and more relevant experience to qualify them: for 
the Court of Claims than Mr. Durfee whose background and experi- 
ence has been confined to the practice of law in Wisconsin (with no 
evidence of substantial experience in any kind of Government claim 
work), and service on two regulatory commissions, one State and one 
national, neither one of which provided a single day’s experience or 
training in the kind of complex, highly technical work that would 
immediately confront Mr. Durfee on the Court of Claims. 

Mr. Durfee has had no visible experience in any of the three areas 
which have been the classic background for this important court. 
He has not served in Congress. Of course, the court was set up to 
assume powers conferred on the Congress by the Constitution. Ue 
has not served as a judge on the bench. He has not had any sub- 
stantial experience in handling claims cases of any. kind either for. the 
public or for the Government. 


RECORD OF JUDICIAL BEHAVIOR OF NOMINEE 


It might be said that as Chairman of the CAB, Mr. Durfee has 
enjoyed a kind of judicial experience. The CAB is a quasijudicial 
agency, of course. It has judicial as well as rulemaking and adminis- 
trative functions. The behavior of the nominee in his judicial role 
is for this reason particularly pertinent to his qualifications ‘for this 
nomination. 

Mr. Chairman, there are three incidents which are the most trouble- 
some to me in the consideration of this nomination. Each of these 
incidents constitute a serious demerit in the fitness of the nominee 
for the Court of Claims. 

Chairman Eastuanp. Could I ask you a question right there? 

Senator Proxmire. Yes, sir. 

Chairman Eastianp. Did you know.Mr. Durfee when he was prac- 
ticing law in Wisconsin? 

Senator Proxmire. I did not, no, sir. 

Chairman EastLanp. Do you know whether or not he was a suc- 
cessful lawyer? 

Senator Proxmrire. It is my understanding that he was a successful 
lawyer. I have no reason to doubt that. He was certainly popular, 
as I said earlier, and respected. 

Chairman Eastuanp. Is the point that you make that a man who 


is a successful lawyer is not qualified for the Court of Claims because 
of the technical nature of the work? 
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Senator Proxmire. I feel that practicing law successfully is not 
adequate qualification. 

Chairman East.anp. Yes. 

Senator Proxmire. I think it requires qualifications that are, as 
you say, more technical and substantial. Experience as a judge, as I 
am sure the chairman recognizes, is quite different from experience 
as alawyer. Experience in Congress might be very useful and experi- 
ence in handling tax cases or Government contracts would be especially 
useful. I feel that the nominee, while he may be a successful lawyer, 
has not had these particular kinds of technical opportunities. 

Senator JoHNsTton. You are not raising any question then in re- 
gard to him being obnoxious to you? 

Senator Proxmire. That is correct, and I am delighted the Senator 
from South Carolina has brought this point out. The gentleman from 
Wisconsin is certainly not obnoxious to me and [ tried to make that 
clear in my opening statement. He is a man who is popular and I 
have no reason to object to him on those grounds. 

Mr. Chairman, there are three instances most troublesome to me 
in consideration. In each incident it is the contrast between the 
behavior of the nominee and the judicial code of the organization 
which he served as chairman which disturbed me. 

For this reason I call the careful attention of the committee to the 
“Principles of Practice of the Civil Aeronautics Board,” sometimes 
called the Code of Ethics. I present herewith the pertinent regula- 
tions in full, from which I will read the sections that pertain especially 
to judicial conduct and the behavior of the nominee. 

I want to emphasize this because of course the purpose of these 
principles of practice was to establish a judicial context it seems to me 
for the CAB, and therefore, I want to read: 


(Regulations Serial No. PR-10) 


UnitTEeEp STaTEs oF AMERICA, 
Civit AERONAUTICS Boarp, 
Washington, D.C. 
Procedural Regulations. 
Part 300. 
Effective: March 30, 1951. 
Adopted: March 27, 1951. 


PRINCIPLES OF PRACTICE OF THE CiviIL AERONAUTICS BoaRD 


Although the standards and principles which usually govern the proceedings of 
judicial bodies have always been applicable to the Board in the conduct of its 
quasi-judicial functions, the Board has not previously reduced to written: form 
those principles of practice by which the Board-and the persons appearing before 
it should be governed. 

In December of 1950, the Board requested a representative committee of in- 
dustry counsel established as the Civil Aeronautics Board Advisory Committee 
on Practices and Procedures to assist and to advise it in formulating procedures 
and practices with respect to proceedings before the Board. As an initial phase 
in its activity, a statement of rules of conduct which will serve as a guide for all 
parties and the Board and its staff in relation to proceedings before the Board 
has been recommended by the committee and, as modified, is being adopted and 
promulgated by the Board as a guide to all parties in relation to matters pending 
before the Board. 
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In consideration of the foregoing, the Civil Aeronautics Board hereby makes 
and promulgates a new part 300 to the Board’s procedural regulations to read as 
follows, effective March 30, 1951: 


“Part 300—PRINCIPLES OF PRACTICE OF THE CivIL AERONAUTICS BOARD 


‘300.0 Applicability of part—The principles of practice set out herein to the 
extent eee shall govern the relationships between the Board, its staff, and 
all other persons. 

**300.1 Judicial standards of practice.—In many respects the functions of the 
Board are similar to those of a court and parties to cases before it and those whe 
represent such parties are expected to conduct themselves with honor and dignity. 
By the same token, the members of the Board, and those of its employees who 
participate with the Board members in the determination of cases upon a record, 
are expected to conduct themselves with the same fidelity to standards of propriety 
that characterize a court and its staff.” 


I particularly call attention to the next sentence. 


“The standing and effectiveness of the Board are in direct relation to its observ- 
ance, that of its staff, and the parties and attorneys appearing before it, of the 
highest standards of judicial and professional ethics. 

“300.2 Hearing cases—Improper influence.—It is essential in cases to be deter- 
mined after notice and hearing and upon a record that the Board’s judicia 
character be recognized and protects. gle cases— 

“‘(a) It is improper that there be any private communication on the merits of 
the case to a member of the Board or its staff or to the examiner in the case by 
any person, either in private or public life, unless provided for by law. 

“‘(b) It is likewise improper that there be any private communication on the 
merits of the case to a member of the Board or to the examiner in the case by 
any members of the Board’s staff who participate in the hearing as witnesses or 
as counsel. 

“(c) It is improper that there be any effort by any person interested in the 
case to sway the judgment of the Board by attempting to bring pressure or 
influence to bear upon the members of the Board or its staff, or that such person 
or any member of the Board’s staff, directly or ante give statements to the 

ress or radio, by paid advertisements or otherwise, designed to influence the 
wont judgment in the case. 

300.3 Contbiawnete of presentation.—Persons practicing before the Board 
should endeavor to present their cases in concise form avoiding cumulative and 
repetitious evidence, since the members of the Board participating in the decision 
of a case, after notice and hearing and upon a record, must familiarize themselves 
with the evidnece in the record and with the arguments made on behalf of the 


parties orally and in written briefs, and must base their decision solely on the 
record. 


Subparagraph 300.4 is the key clause in this Code of Ethics in 
relation to the Judicial Code of the Nominee. 


“300.4 Unusual hospitality—It is particularly improper that persons inter- 
ested in the business of the Board should provide unusual hospitality to the 
Board or its staff; nor should such hospitality be accepted. 

300.5 Attorney-clinet relationship.—Persons practicing or appearing befcre 
the Board, whether or not members of the bar, should have due regard for the 
standards of professional conduct applicable to the lawyer-client relationship 
and to the relationship between a lawyer and a judicial tribunal. 

‘‘(a) The nontechnical nature of the Board’s procedure calls for special ad- 
herence, by practitioners, to scrupulous standards of fairness, candor, and a 
consideration for the rights of others in the pleadings filed, evidence submitted, 
conduct of the hearing, and briefs and arguments made. In appearing for a 
client, the practitioner thereby vouches on his honor that in his opinion the client’s 
cause is one proper for determination, and in presenting pleadings and offering 
evidence he represents that the same are not offered for unwarranted delay and 
that in his opinion the content thereof is not misleading. Nor should he indulge 
in offensive personalities, unseemly wrangling, or intemperate accusations or 
characterizations. 

““(b) A practitioner, moreover, should advise his client to observe the law 
according to his conscientious belief as to its permissible meaning and should use 
his best efforts to restrain his client from improprieties in dealing with the Board 
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or its staff. If a client persists in such improprieties, the practitioner should 
terminate their relationship, 


Then, to make it clear that this was simply not a vague and 
indefinite and unimportant statement of ethics, subparagraph 300.6. 


‘300.6 Violations —The Board may disqualify and deny temporarily or per- 
manently, the privilege of appearing or practicing before it in any way to any 
person who is found after hearing by the Board to have engaged in unethical or 
improper professional conduct. Violation of any of the foregoing principles shall 
be deemed to be such conduct (secs. 205(a), 1001, 52 Stat. 984, 1017; 49 U.S.C. 
425(a), 641).” 

By the Civil Aeronautics Board: 

(S) M. C. Mulligan, 
M. C. MULLIGAN, 
Secretary. 


INCIDENTS INVOLVING CODE OF ETHICS BY MR. DURFEE 


Now, Mr. Chairman, there had been reports in the press that Mr. 
Durfee, while chairman of the CAB, had accepted hospitality from 
airlines which had cases pending before his Board. The charge was 
further made in the press that in this alleged action, Mr. Durfee had 
violated the ‘‘Code of Ethics” as the press put it—the regulations— 
which I have just finished reading. 

In order to determine whether these press accounts were true or 
false, I wrote directly to the head of each airline which had allegedly 
entertained Mr. Durfee when he was the C’:airman of the CAB. 

Pinehurst, N.C., October 19-21, 1956. 

I shall present my replies from these airlines in chronological order. 

The first letter is from Mr. L. C. Burwell, Jr., who was vice president 
of the Flying Tiger Line during the period October 19 to 21, 1956, 
when Chairman Durfee is alleged to have been the guest of Flying Tiger 
and Overseas National Airways at a golfing party at Pinehurst, N.C. 

Here is the letter in toto. I shall read pertinent parts of the letter, 
and I request that it be incorporated in toto in the record. 

Chairman East.anp. It is so ordered. 

(The letter referred to follows:) 

DECEMBER 4, 1959. 

DEAR SENATOR PROxMrIRE: I apologize for not answering your letter of Novem- 
ber 25 until today, but I was away from the office practically all week. I am 
glad of the opportunity to set the record straight with regard to the Pinehurst 


golfing party, since there has been a considerable amount of rumor and distortion 
about this in the press. 

When the reporter for the Capital Times called me, he implied that his paper 
was anxious to correct certain derogatory rumors relative to Mr. Durfee’s partici- 
pation. This was a misrepresentation on his part because his article as it came 
out was extremely antagonistic and not factual. 

At the time of this outing I was vice president of the Flying Tigers. I did not 
associate with Overseas National Airways until July 1, 1957. My home is at 
Pinehurst, and I am a Democrat. I am a colonel in the Air Force Reserve and 
have been personally extremely interested in airpower, and officially concerned 
with the role of the Military Air Transport Service in the general air transporta- 
tion scheme of things. 

The Flying Tiger Line, at that time, operated a business amounting to about 
$6 million a season in transatlantic commercial charters. The two largest competi- 
tors in this business were Pan American and, potentially, Overseas National. 
However, there was one thing on which the management of these three companies 
could agree, and that was a plan to curtail the competition of MATS in moving 
routine line haul traffic that rightly should go by commercial air carrier. 

I conceived the idea of a golfing weekend and of inviting not only airline officials, 
but persons in the Government who represented both sides of the argument, 

§2425—60——3 
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plus the Chairman of the CAB and the Federal Communications Commission, 
whom we wished to persuade to our point of view; but only with advocates for 
both sides on hand. 

We invited, in addition to those that did attend, Lieutenant General Smith, 
Commander of MATS (who sent his alternate, General Wilson) ; General Twining, 
Chief of Air Staff; and Senator Symington. Neither of these could come. How- 
ever, we did have Mr. Frank Pace, formerly Secretary of the Army; Mr. Juan 
Trippe, president of Pan American, and one of its directors, Mr. Mark McKee; 
Col. ii: armar Denny, member of the CAB; Mr. E ugene Zuckert, formerly Assistant 
Secretary of the Air F orce; and several others who are not important at this time. 
Mr. Prescott, president of the Flying Tiger Line, and I were there as well as Mr. 
George Tompkins, president of Overseas National. In order to avoid any appear- 
ance of impropriety, I asked Mr. Tompkins if he wished to share the cost and be 
cohost, which he agreed to do. 

As many of the guests as I could accommodate stayed at my house. All of the 
guests were from time to time entertained at my house. This was entirely at 
my personal expense. Those who were accommodated at the Carolina Hotel 
had their bills paid by the two airlines. The transportation was by rail, and this 
was paid by the two airlines, using a chartered pullman car. There never was but 
one outing so that the reference to similar excursions being paid alternately is 
incorrect. The costs were borne jointly on a 50-50 basis. 

Now answering your questions specifically: 

1. Mr. Durfee was present. 

2. The two airlines bore the costs jointly and the approximate figure per person 
was $85. 

3. Mr. Durfee, to my knowledge, has not accepted any other hospitality, serv- 
ice, or any other consideration from either the Flying Tiger Line or Overseas 
National Airways. 

I would like to add that in addition to the golf and good fellowship, we had 
serious, and I believe fruitful, discussions as to possible ways and means of allo- 
cating logically and fairly certain airlift missions of MATS to the civil industry. 
When I invited Mr. Durfee, I pointed out that under the act Congress had charged 
him with the responsibility of fostering the growth of civil aviation and here was 
a good chance for him to “strike a blow for freedom.”’ 

Ne got far more accomplished in 2% days than we had in the past 2 years, 
or would have gotten in the next 2 years through uncoordinated random efforts. 
The CAB, MATS, and the airlines, I believe, saw each others positions clearly 
and without prejudice. I think much good has come out of the meeting. 

I hope this answers your questions. 

Sincerely, 


L. C. Burwe tt, Jr. 


Senator Proxmire. I would call particular attention of the com- 
mittee to two sections of this letter which I will read in connection 
with the regulations or ‘‘code of ethics’”’ of the Civil Aeronautics 
Board. 

Mr. Chairman, I refer to section 300.4 of the “Principles of Practice 
of the CAB” which reads, and I quote: 


300.4 Unusual hospitality —It is particularly improper that persons interested 
in the business of the Board should yg ide unusual hospitality to the Board or 
its staff; nor should such hospitality accepted. 


On this point I refer the committee to the following statement in 
the Burwell letter on the Pinehurst outing and I quote: 


In order to avoid any appearance of impropriety, I asked Mr. Tompkins— 


and this is my parenthesis here (that’s George Tompkins, president 
of overseas National)— 


if he wished to share the cost and be cohost, which he agreed to do. 

As many of the guests as I could accommodate stayed at my house. All of 
the guests were from time to time entertained at my house. This was entirely 
my personal expense. Those who were accommodated at the Carolina Hotel 
had their bills paid by the two airlines. The transportation was by rail and 
this was paid by the two airlines, using a chartered pullman car. 
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And a little later in the Burwell letter, I quote: 


Now answering your questions specifically: 

1. Mr. Durfee was present. 

2. The two airlines bore the costs jointly and the approximate figure per 
person was $85. 

3. Mr. Durfee, to my knowledge, has not accepted any other hospitality, 
service, or any other consideration from either Flying Tiger Line or Overseas 
National Airw: ays. 

Did this constitute a violation of the section 300.4? 

In the first place, there is no question that both Flying Tiger and 
Overseas National were deeply interested in the business of the 
Board, before, during, and after this outing. 

[ call attention to the following applications of Flying Tiger and 
Overseas National pending on October 19, 20, and 21, 1956, which I 
received yesterday from the CAB, which is of course the time when 
the nominee was the guest of these executives of the airlines. 

This was prepared incidentally on Wednesday, and was received 
Wednesday from the CAB. 

Senator WiLrey. Was this an inaugural trip? 

Senator Proxmire. This was not. 

The two other incidents which I referred to were. This was not 
an inaugural trip. 

Senator WiLEy. I notice you didn’t read into the record the names 
of the others who were on that. What is the purpose of that? 

Senator Proxmire. I didn’t because I didn’t see any point. 

The others are not being nominated as I understand it for office; 
a number of very important people in private life and public life. 
But I could see no reason why they shouldn’t have been guests of the 
airline under these circumstances, and I could see I would serve no 
purpose in reading their names. 

However, if you desire that I do so, I could procure those names 
and make them available. 

Senator Witey. You put it in the record. I was just trying to 
find out the reasons why these people should go, and why Durfee 
should be selected. 

Senator Proxmrre. Fine. I am delighted to answer that question 
ad tell my colleague that the reason is because none of these other 
people, none of them, were in a position to regulate the two airlines 
who were acting as hosts. There were other people who had some 
connection, perhaps, of some kind, but none of them were in the 
position of having any regulatory authority or power over these 
airlines. 

Mr. Durrer. Mr. Chairman, I don’t like to interrupt. I have 
read it on page 11 of Senator Proxmire’s statement 
Senator Proxmire. I| appreciate that correction; that is correct. 

Mr. Durrer. Mr. Burwell’s letter, Harmar Denny, member of the 
Civil Aeronautics Board. 

Senator Proxmire. I| appreciate the correction. 

| wasn’t aware that Col. Harmar Denny was present. The senior 
Senator from Wisconsin asked me why I didn’t read it in the record. 
It is in the record, of course, in my ‘prepared script in the body of 
this letter which I had incorporated into the record. But I didn’t 
read it at this time. I did not see any point in mentioning that 
some of these other men were present. 











16 NOMINATION OF JAMES R. DURFEE 


Col. Harmar Denny was a member of the CAB and I think that 
is the pertinent point. On the other hand, he is not up for nomination 
to a judicial office. 

At any rate, the docket from the CAB had these two cases from 
Flying Tiger and various cases from Overseas National. 

(The document referred to follows:) 


TIGERS 
Docket 6893: Temporary exemption; transport ships crew from Lisbon to 
Baltimore for Mystic Steamship Co. 


Docket 8255: Temporary exemption; four round trip charter, American Legion 
post from Frankfort to New York. 


OVERSEAS NATIONAL 

Dockets 4233, 5302, 5303, 5304: Applications for various authorities in the 
Large Irregular Air Carrier case, which involved supplemental air carriers—the 
scope of their operations and the type of authorizations to be issued. 

Docket 8056: United States to various points in Europe, route application. 

Docket 7838: Temporary exemption from certain tariff filing provisions in 
connection with military charters (later dismissed as moot). 

Chairman Eastitanp. Let me see if I understand what happened. 

Senator Proxmrre. Yes, sir. 

Chairman Easttanp. There were two airlines. There was an 
outing at Pinehurst in North Carolina and they ran a special pullman 
down there to which they took a whole bunch of people as their invited 
guests for a weekend. 

Senator Proxmrire. That is correct. 

Chairman EastLanp. At a total cost of about $5 a person; is that 
right? 

Senator Proxmire. A total cost of $85 per person. That was the 
estimate of Mr. Burwell; that is correct, sir. 

Chairman Eastrianp. Go ahead, sir. 

Senator Proxmire. In the second place, there is no question that 
hospitality was offered by these interested persons and no question 
that it was accepted. The only question remaining is the reference 
in 300.4 to ‘“‘unusual” as the description of the kind of hospitality that 
is forbidden. I ask the committee to consider what type of enter- 
tainment might be considered unusual, if this were not. Is there one 
man in a thousand who would not consider it unusual hospitality if 
he were taken on a golfing outing to Pinehurst, N.C., in a chartered 
pullman car for 2'4 days of golfing and entertainment? 

Frankly, I think I’ve enjoyed my share of entertainment, but I can 
recall no occasion in my life where the entertainment was as unusual 
as this weekend. My own opinion is that this was a direct and 
flagrant violation of section 300.4 of the CAB Code of Ethics. 


MEXICO CITY INCIDENT 


The second letter I received in reply to my inquiry concerning the 
conduct of the nominee was from Mr. Eddie Rickenbacker, chairman 
of the board of Eastern Air Lines. I will submit the letter in toto and 
then read pertinent parts of the letter as they seem to relate to Princi- 
ples of Practice of the CAB, section 300.4, ‘Unusual Hospitality,” 
which, I repeat, provides 
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Chairman EastLanp. You want to place that letter in the record. 
That letter is not copied in the statement? 

Senator Proxmire. It is copied in the statement at a later point, 
Mr. Chairman. 

Chairman Eastianp. That is all right. 

Senator Proxmrre. If that is acceptable. 

Chairman East.anp. Yes; that is all right. 

Senator Proxmyre. On page 17. I will come to that in a few 
minutes. 


Chairman EastLanp. We will place the full letter in the record. 

Senator PRoxMiRE (reading): 

It is particularly improper that persons interested in the business of the Board 
should provide unusual hospitality to the Board or its staff; nor should such 
hospitality be accepted. 

Now let me say that on August 14, 1957, the CAB, headed by Mr. 
Durfee, had approved the award of a nonstop route from New York 
to Mexico City for Eastern Air Lines. Incidentally, the timing of this 
is particularly interesting. August 14, the CAB, headed by Mr. 
Durfee, had approved the award of a nonstop route from New York 
City to Mexico City for Eastern Air Lines. 

On September 13, 1957, Pan American Airlines petitioned the CAB 
to reconsider the allocation of the route to Eastern. From September 
15, 1957, to September 18, 1957, Mr. Durfee was alleged to be the 
guest of Eastern Air Lines on a special trip to Mexico City and back. 
On October 23, the CAB upheld the award of the route to Eastern 
Airlines and denied the petition of Pan American. 

To review that, on August 14 the CAB approved this route for 
Eastern Air Lines and then on September 13, 3 days before the 
nominee took this trip as a guest of Eastern Air Lines, Pan American 
petitioned the CAB to reconsider it. 

The chairman of the CAB took this trip, was a guest of Eastern Air 
Lines, and within a little more than a month after he returned, re- 
jected Pan American’s petition to set that route aside. 

Let me also add for the record that on September 30, 1957 (the 
nearest date to the alleged trip for which statistics were available) 
there were no less than 76 applications by Eastern Air Lines pending 
with the Civil Aeronautics Board according to information recently 
furnished me by the CAB as follows: 

They appear on page 15 and 16. It seems to me if ever an air line 
had an interest in the business of the CAB in September of 1957 it 
would appear to be Eastern. 

(The documents referred to follow:) 
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Docket No Description 

Seen oro Service to Puerto Rico case. 

Geeecis as Do. 

(tee P22 Do. 

ee Reopened Charleston—Columbus. 

eee 23's St. Louis—-Southeast service case. 

BOt0 250. Do. 

Za00.....-.. Great Lakes—Southeast service case. 

Peas Do. 

. } ae Do. 

ieee ooas ss Do. 

vee Do. 

Tae Do. 

Bee 2. Do. 

a Do. 

(oo. ae Do. 

NE as oe iar oc Dallas to the West case. 

pet os Chicago—Twin Cities case. 

Beet kk Enforcement proceeding. 

ee Southeastern area local service. 

nae s.--<k Do. 

Ca, eee lll Do. 

oeero i Do. 

S801 f. 2esu. Do. 

Bees Evansville, Ind.—Minneapolis/St. Paul, via intermediates. 

TE win t Nonstop: Richmond or points north—points west of San Antonio. 

geen! 35.25 Chicago—Minneapolis/St. Paul; St. Louis—Tulsa, etc. 

ee Ce Consolidate routes 5 and 6 and part of route 10. 

WOR 25 ad Remove restriction of Columbia and Charleston, 8.C., on route 6. 

BIB, bx ben More flexible operation on cargo flights on routes 5, 6, 10, and 47. 

WN on <n Extend route 6 from Roanoke to Chicago (severed from docket 
4837). 

Sere se. St. Louis, Mo.—Kansas City, Mo. 

GOR? Sic uxs . New York-San Francisco/Oakland, via intermediates. 

Fort Worth-San Francisco/Oakland, via Albuquerque, Phoenix, 
Los Angeles. 

ne se geedck Washington-San Francisco/Oakland, via Cincinnati, Indianapolis, 
etc. 

OURS ee 6 i San Francisco/Oakland—New York; New Orleans—Detroit. 

eee is acnen ss Remove restriction from route 5 re service to Raleigh-Durham. 

RR Ss cc ons Intermediates between a proposed Houston—Dallas route (severed 
from 4144). 

a) Oklahoma City—San Francisco/Oakland (severed from 6056). 

OS84..\..2.- Memphis—Chicago; Memphis—Kansas City; etc. (severed from 6057). 

a sae cit: dea Miami-—Dallas and El Paso; Birmingham—Dallas. 

WI ts Extension route 10: Chicago—Seattle, via intermediates. 

Tae SS Extension route 10: St. Louis-San Francisco; Chicago-San Fran- 
cisco. 

yi Sere Extension route 10: Chicago—Seattle, San Diego, and San Francisco. 

4408 2 02—5~, Delete restriction on Pittsburgh—-Akron, Cleveland, Detroit service. 

SaeGp soon. 3 Washington—Minneapolis/St. Paul, via Pittsburgh, Cleveland, ete. 





Papen sco. Birmingham-San Antonio, via intermediates (severed from 7286). 

woueLSs.. 22 Pittsburgh-New York/Newark/Detroit—Minneapolis/St. Paul (sev- 
ered 7287). 

New York/Newark-—Pittsburgh (severed from 7288). 


7502__..... New Orleans—Louisville; Houston—Louisville (severed from 7289). 

De ccd aitane. Atlanta—Lexington/Frankfort; Detroit-Minneapolis/St. Paul (sev- 
ered from 7290). 

foe eke Birmingham-San Antonio, via intermediates (severed from 7291). 

odes) J Chicago—Seattle,via intermediates (severed from 7292). 


DM hain sel New Orleans, La.—Louisville and Chicago, Ill. (severed from 7529). 


eee Cleveland, Ohio—Syracuse, N.Y., via Buffalo and Rochester, N.Y. 

Bares 223. i: Syracuse, N.Y.—Cincinnati, Ohio, via Pittsburgh, Columbus, 
Dayton. 

= New York, N.Y.—Cincinnati, Ohio, via Philadelphia and Pittsburgh. 

EE hia wd Washington, D.C.—Pittsburgh, Pa. 

EE Pittsburgh, Pa.—Buffalo, N.Y. 


Te NR TT, SL TA AE 


—Mo rao. 


r~A oO 
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Docket No. Description 

8528_.._._._.. Atlanta—Dallas/Fort Worth; Chattanooga—Dallas/Fort Worth. 

Ce Sah Chattanooga—Memphis, via Huntsville and Muscle Shoals. 

GON wen Rockford, Ill. and Rochester, Minn. (on Chicago-Twin Cities 
route) (3207). 

8870__._.... Remove certain restrictions on routes 5 and 10; etc. (from 3406). 

TOG. x -adcare New York—Montreal and Quebec. 

Sei apse he Miami/Tampa—Bogota: Miami—Caracas, New Orleans—Bogota; etc. 

Rn cst cosesb Extend routes 6 and 10 to West End, Grand Bahama, B.W.I. 

GUO... cn nk Boston and New York—Mexico City. 

Taewsinak Pittsburgh—-Toronto; Pittsburgh—Buffalo—Toronto. 

FR combs en ae een New Orleans—Nassau, via Miami (severed from 
6717). 

Salata, Consolidate routes 5 and 6 with FAM-—33 (Bermuda route). 

Ones. cates Hugh Knowlton. 

St ae Nonstop: Ottawa-—Patrick Henry Field; Patrick Henry Field— 
Washington. 

BT sce oe} Capital’s route 51, Washington—-Rocky Mount via Rich- 
mona. 

6591__._._._._._ Complaint re Resort’s tariff on Miami stopovers. 

CRO cack Petition for investigation re Southern transcontinental interchange. 

7150... Sid. Petition for investigation re Southeast-Southwest interchange. 

S308. 32502 Night coach fares. 


If ever an airline had an interest in the business of the CAB in September of 
1957 it would seem to be Eastern. 
Here is the Rickenbacker letter: 


Senator Proxmire. Next is the letter printed here as I received it 
from Mr. Rickenbacker. 

Senator Jounston. Let me get the record straight in regard to 
Mexico City. 

Isn’t it true that that was passed on several years ago and for some 
reason the Mexican Government had held the matter up and the 
decree was issued later, is that right? 

Senator Proxmrre. [ am not sure about that. I will say to my 
colleague from South Carolina. I think he may well be correct. 

Senator Jonnston. I think that was true. 

Senator Proxmire. He may well be right. 

Senator Jounston. I just thought the record ought to show all the 
facts in regard to that. 

Senator Proxmire. I will be happy to check that to determine 
whether that was the case or not. 

Mr. Durrer. I will go into that, sir. 

(The letter referred to follows:) 

EastTeRN Ark Linzs, Inc., 
New York. 

My Dear Senator: I have received your letter of November 25, 1959, ad- 
dressed to our vice president, Robert Ramspeck, and we are happy to give you the 
information requested concerning the participation of Mr. James R. Durfee, 
Chairman of the Civil Aeronautics Board, on the ceremonial preinaugural flight 
conducted by Eastern Air Lines between New York and Mexico City, September 
15-18, 1957. 

In order to answer the specific questions you asked, we requested, and your 
office kindly supplied, copies of the articles you referred to, as published in the 
Capital Times, of Madison, Wis., under the dates of March 31 and April 30, 1958. 

The following are the facts: 

1. The ceremonial introduction of new international air services has long been 
an accepted tradition between the countries and the airlines involved. 

Representatives of the government, including officials responsible for aviation, 
are customarily honored guests on these important “get acquainted”’ occasions, 

In this case, the successful conclusion, after nearly 11 years of effort, of the 
first bilateral air agreement between the United States and Mexico, was of unusual 
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interest on both sides of the border. It made possible the first direct U.S. air 
services between New York and Washington and the capital city of Mexico over 
the New York-Mexico City direct route which, until September 1957, had been 
monopolized by a Government-owned European-flag airline. 

This final check flight, over the new route, preparatory to inauguration of 
regularly scheduled service, therefore, presented an exceptional opportunity for 
aviation officials of both countries to meet and exchange views, to make proper 
response to the invitation to attend the President of Mexico’s official reception, 
and to encourage, through press and other public channels, a better understanding 
o1 the common interests of both countries. 

2. There was nothing ‘‘unusual” about the program carried out by Eastern Air 
Lines. The food and beverage service on the preinaugural flight was identical 
with the standard set for the subsequently established regular service on this route 
and is competitive with the paralleling ‘‘continental” service of Air France. 

3. All details of the preinaugural program and the list of invited guests were 
publicly announced, in advance, in Washington and Mexico City and the informa- 
tion was publicized throughout the United States and Mexico. 

4. The schedule of the flight was as follows: 


SOUTHBOUND NORTHBOUND 
Date: September 15, 1957 Date: September 18, 1957 

Lv New York_-__----- 10:00 a.m. e.d.t. | Lv Mexico City__.---- 11:00 a.m. c.s.t. 
Ar Washington ---_-_-_-_- 11:03 a.m. e.d.t. | Ar New Orleans___------ 2:00 p.m. c.s.t. 
Ly Washington _--_-_-_- 11:30 a.m. e.d.t. | Ly New Orleans___....-3:00 p.m. c.s.t. 
Ar Mexico City__----- 4:15 p.m. c.s.t. | Ar Washington_-___-_- 8:20 p.m. e.d.t. 

Lv Washington-_--_--_--- 8:50 p.m. e.d.t. 

Ar New York__..___-..9:48 p.m. e.d.t. 


5. The program of entertainment for the preinaugural guests from the United 
States was purposely limited in order to enable them to devote maximum time to 
informal activities with their official counterparts in Mexico. 

6. The trip to Acapulco (where President Eisenhower and President Lopez 
Mateos subsequently met), was at the invitation of Mexico’s former President 
Miguel Aleman. Aeronaves de Mexico (now owned and operated by the Govern- 
ment of Mexico), which was designated to operate the reciprocal service on the 
Mexico-New York route, was the participating host. There were no hotel 
accommodations required in Acapulco. 

The 1-day trip was scheduled to allow for signtseeing and a luncheon at the 
home of Mr. Aleman. The party was to return tc Mexico City at 5 p.m. the same 
day, to attend a dinner given in their honor by the national airline of Mexico, 
Aeronaves. 

Due to inclement weather, the trip to Acapulco was canceled and a sightseeing 
trip around Mexico City and outlying areas was substituted. 

7. The preinaugural party was accommodated at the Hotel Del Prado in 
downtown Mexico City. 

8. For more than 13 years Eastern Air Lines has maintained, in Mexico City, 
the largest and best located city ticket office of any U.S.-flag airline, located on 
the plaza at the corner of Reforma and Morelos Avenues. It also has one of the 
major locations at the airport terminal. 

9. On July 18-21, Eastern also operated preinaugural flights over the New 
Orleans-Mexico City route. This route was certificated to Eastern by the Civil 
Aeronautics Board and the President in 1946, but, until conclusion of the bilateral 
air agreement with Mexico in 1957, could not be implemented. 

The purpose of this New Orleans introductory program was to introduce, to 
Mexico, civic and other representatives of the principal cities to be served on 
this route. 

A guest list of those who participated on these flights is also attached. 

10. The personal expenses, paid by Eastern Air Lines, were limited to individual 
hotel accommodations and the nominal charge for continental breakfasts which 
are served in the rooms, according to custom. 

11. Attached are documents, publicly distributed at the time these flights were 
omnes planned and carried out, including the flight schedule, itinerary, and list 
of guests. 

he only other occasion on which Eastern Air Lines was host to Mr. Durfee 
was during an introductory program for the first ‘“Golden Falcon” type Douglas 
DC-7B aircraft. This consisted of a 45-minute luncheon flight, circling Wash- 
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ington. Members of the Civil Aeronautics Board and some 55 members of the 
staff were guests on this educational flight, one of a series conducted in the principal 
cities of the eastern half of the United States. 

If there is any further information you desire, we would be most happy to try 
to locate it for you. 

Sincerely, 
(S) Eddie Rickenbacker, 
E. V. RicKENBACKER, 
Chairman of the Board. 

Chairman EastLanp. Could you give us the facts about the flight? 

What was it, this trip to Mexico City? What are the facts on that? 
Just explain it. The letter has been put in the record. 

Senator Proxmire. The trip is what is called, I presume, a cere- 
monial inaugural flight from New York to Mexico City. 

The purpose of the trip, as I think I set forth in my text, was to 
improve understanding between the two countries and bring the 
officials of the two countries into a better relationship. 

As I say in my summary and elsewhere, I am sure that the motives 
of Eastern Air Lines were laudable and I certainly wouldn’t question 
them. 

Senator Jonnston. Didn’t they invite a lot of officials to go on that 
trip? 

Senator Proxmire. They did indeed invite a number of officials. 
That is true in this incident and also in the last incident. 

Senator Jounston. Both in the executive and legislative depart- 
ments of Government? 

Senator Proxmire. I think that I have no list here of the people 
who actually went although I think in the last case I do have. In the 
last incident I raise here I have a list of the people but I think the 
Senator from South Carolina is probably correct. 

Chairman East anp. A new flight, a new route when it is inaugu- 
rated—isn’t it customary that they invite people to go? 

Senator Proxmire. I am sure it is customary that that be done. 
That is a custom, no question about it. 

Now, Mr. Chairman, in the first place Mr. Rickenbacker confirms 
the fact that Mr. Durfee did take the flight. In the second place, 
Mr. Rickenbacker asserts that Mr. Durfee was the guest of Eastern 
Air Lines. 

He says that Eastern provided food and beverage service which he 
describes as “identical with the standard set for the subsequently 
established regular service” on the route and Rickenbacker says it’s 
no better than Air France ‘‘continental”’ service. 

Rickenbacker says there’s nothing ‘‘unusual” about the program 
in thissense. He also points out that the entire program was publicly 
announced throughout the country, and says the entertainment was 
deliberately limited to enable guests from the United States to “devote 
maximum time to informal activities with their official counterparts 
in Mexico.” 

Since the Senator from South Carolina has requested, has asked me 
whether or not other people were invited, I have a list here of some 3% 
pages including some distinguished members of the press and mayors 
and many other persons who also took that trip, and it is available to 
the committee. 

Senator Witry. Let me see it. 


52425—60—-4 
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Senator Proxmrire. It can also be put in the record if the committee 
desires me to do so. 

Chairman Eastitanp. Do you think it was an attempt on Eastern’s 
part to influence Mr. Durfee? 

Senator Proxmire. I would prefer to come to that a little later 
and I will. 

Senator Witey. This was an inaugural trip; wasn’t it? 

Senator Proxmrre. This was an inaugural trip, yes. 

Senator Wixey. It had already been determined then? 

Senator PRoxmirRE. My point is that 3 days before the trip, Pan 
American had petitioned to have this route set aside. It had been 
determined in August, but then in September, on September 13, Pan 
American petitioned the CAB that it be set aside. 

Mr. Rickenbacker also said and I quote: 

The personal expenses, paid by Eastern Air Lines, were limited to individual 
hotel accommodations and the nominal charge for continental breakfasts which 
are served in the rooms, according to custom. 

Mr. Rickenbacker did not answer my request for the approximate 
value of this trip. Unaccounted for, at the least, were air trans- 
portation and several items listed in the itinerary, such as reception 
and cocktails, Sunday evening, September 15 at the Del Prado Hotel, 
where the group stayed; cocktails and luncheon in the Chandelier 
Room of the Del Prado the following day where the party reviewed 
the Independence Day Parade; and later on the same day, from 9:30 
to midnight dinner and entertainment at El Rancho del Artista. 

An industry source told me that the excursion cost Eastern Air Lines 
in his opinion $2,000 per person or $110,000. Even if the cost was only 
half this much, a 4-day excursion to Mexico City and back on Eastern 
Air Lines with cocktail parties, midnight dinners and entertainment, 
would be considered by most persons as ‘‘unusual’’ entertainment. 

Certainly any judge of any court would consider such entertainment 
by any litigant to be unusual at the least. And Il remind the committee 
that if the code of ethics of the CAB serves any purpose at all it is to 
place the Board of the CAB in a judicial posture. 

And I call the attention of the committee once again to the sentence 
in the principles of practice which says: 

The standing and effectiveness of the Board are in direct relation to its observance 
that of its staff and the parties and attorneys appearing before it of the highest 
standards of judicial and professional ethics. 

I ask whether any judge would have, under these circumstances, 
accepted this kind of entertainment or hospitality from a litigant. 

For these reasons the Mexico City trip constitutes in my judgment a 
second flagrant violation of the CAB code of ethics by Mr. Durfee. 

To construe it any other way would make the code of ethics a pious 
and ridiculous affirmation that in fact limits no one in any sense. It 
would mean the code of ethics is a meaningless mockery. 


ROME, ITALY, INCIDENT 


The third letter I received in reply to my inquiry concerning the 
conduct of the nominee was from Mr. Charles S. Thomas, president of 
Trans World Airlines. Once again I refer to the CAB code of ethics 
and the section which provides, and I repeat— 
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It is particularly improper that persons interested in the business of the Board 
should provide unusual hospitality to the Board or its staff; nor should such 
hospitality be accepted. 

Did TWA have any interest in the business of the CAB during the 
period October 2 through October 6, 1957, when Mr. Durfee is alleged, 
along with his wife, to have been the guest of TWA on a 4-day trip to 
Rome, Italy? 

The CAB has informed me that as of September 30, 1957, the nearest 
date to the Rome trip for which figures are available, the TWA had 
15 applications pending before the CAB, 5 of which were regarded as 
of major importance. 

I submit the list of applications which TWA had pending at the 
CAB on September 30, 1957: 

(The list referred to follows:) 


5066... Transpacific Certificate Renewal Case—Document No. 5031 et al. 
(deferred portion). 

Wove@eceen Transfer Cincinnati-Detroit route. 

36... s TWA versus Northwest-Capital’s family fare plan. 

Tae a wb Seven States Area Case. 

hen cde wes Complains re Southwest’s EX-2, CAB 15; PR-4, CAB 43; PF-5, 

‘AB 44. 

TOUR cil St. Louis—Southeast Service Case. 

C206 a Sas Great Lakes—Southeast Service Case. 

Sée0n2 ocak Control of TWA and Northeast by Howard Hughes. 

Cites cee = Extend route 2: Albuquerque-Houston, via Fort Worth and Dallas. 

lg) eee Hughes Tool Co. and TWA. 

etGeas anaes Eliminate restriction on route 2 re Las Vegas-Los Angeles, 

4004 = sant Las Vegas on segment 5 of route 2; Las Vegas-Phoenix service. 

3 7 ee Remove restriction, Los Angeles-San Francisco/Oakland service on 
route 2. 

$473....2205 Include Kuwait between Basra and Dhahran. 

4546. .-... _. Include Madrid, Spain, on international route. 


Senator Proxmire. Certainly TWA qualifies as a concern which 
had an obvious and vital interest, and I might say pecuniary interest, 
in the business of the Board. 

Secondly, did Mr. Durfee, in fact, accept unusual hospitality from 
TWA during the period? 

I submit for the committee’s information the letter in toto from 
the president of TWA, Mr. Thomas. 

This is the kind of a trip we described before. It is an inaugural 
ans ceremonial trip and there were a number of other dignitaries on 
the trip. 

Chairman Eastianp. Do you have the names of the people on the 
trip? 

Senator Proxmrre. In this particular case? 

Chairman Eastruanp. Yes. 

Senator Proxmrre. I was mistaken. We do have the list of the 
people on the Eastern trip. We do not have the list of the people on 
the Rome trip. We did not request it in either case. We were 
furnished it for the Eastern trip. 

Chairman EastLanp. Was that the list of the names of those on 
the Eastern trip? 

Senator Proxmire. That is correct. 

Senator Witry. Was that an inaugural trip? 

Senator Proxmire. Yes. 

Chairman Easrianp. That will be placed in the record. 
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(The document referred to follows:) 


Guest List, EasterRN Arr LINES GOLDEN FALcoN PREINAUGURAL FLIGut, 
SEPTEMBER 15-18, 1957 


Mervin F. Bagan, assistant to Mr. Denny, Civil Aeronautics Board, Washington’ 
D.C. 

Harry R. Betters, executive director, the U.S. Conference of Mayors, Washing- 
ton, D.C. 

Hon. John Burke, Commissioner of the Massachusetts Department of Commerce 
and personal representative of Gov. Foster Furcolo, Boston, Mass. 

Hon. I. W. Carpenter, Assistant Secretary of State and Controller, Department 
of State, Washington, D.C. 

Fred Cole, commentator, WHDH, Boston, Mass. 

Alvin Davis, managing editor, New York Post, New York, N.Y. 

Hon. Harmar D. Denny, member, Civil Aeronautics Board, Washington, D.C. 

Hon. James R. Durfee, Chairman, Civil Aeronautics Board, Washington, D.C. 

Jack Elliott, feature editor, Newark Star Ledger, Newark, N.J. 

Leonard Falkner, feature editor, New York World Telegram & Sun, New York, 
NY. 

Gerard Filion, managing editor, Le Devoir, Montreal, Canada. 

Joseph H. Fitz Gerald, Director, Bureau of Air Operations, Civil Aeronautics 
Board, Washington, D.C. 

Frank Ford, Washington editor, Scripps-Howard Newspaper Alliance, Washing- 
ton, D.C. 

Theodore Fox, staff correspondent, Christian Science Monitor, Boston, Mass. 

Senor Don Vicente Sanchez Gavito, Minister Plenipotentiary, Embassy of Mexico, 
Washington, D.C. 

Harold Gold, aviation editor, Journal of Commerce, New York, N.Y. 

Joseph Greenidge, U.S. correspondent, Reuters News Agency, New York, N.Y. 

Hon. Chan Gurney, vice chairman, Civil Aeronautics Board, Washington, D.C, 

Paul P. Haney, assistant city editor, Washington Evening Star, Washington, D.C. 

Philip Harrison, vice president and general manager, Sales Meetings Magazine, 
Philadelphia, Pa. 

Hon. William Hartsfield, mayor of Atlanta, Atlanta, Ga. 

Raymond H. Hering, executive vice president, American Society of Travel Agents, 
New York, N.Y. 

Arthur F. Herman, Washington editor, International News Service, Washington, 


Warner H. Hord, Chief, Office of Carrier Accounts and Statistics, Civil Aero- 
nautics Board, Washington, D.C. 

Robert Hotz, editor, Aviation Week Magazine, Washington, D.C. 

Walter W. Hubbard, secretary, American Travel Writers Association, Wash- 
ington, D.C. 

John Hughes, travel editor, New York Daily News, New York, N.Y. 

Hon. Ralph Kelly, Commissioner of Customs, U.S. Treasury Department, 
Washington, D.C. 

William Kloepfer, Jr., Chief, Office of Congressional Liaison and Public Informa- 
tion, Civil Aeronautics Board, Washington, D.C. 

Robert L. Kunzig, Executive Assistant to the Chairman, Civil Aeronautics Board, 
Washington, D.C. 

Henry G. Loggaman, United Press, New York, N.Y. 

Daniel McLean, member, Air Transport Board of Canada, Ottawa, Canada. 

Hon. Mike Mansfield, member of Foreign Relations Committee, U.S. Senate, 
Washington, D.C 

Hon. G. Joseph Minetti, member, Civil Aeronautics Board, Washington, D.C. 

Hon. James Morgan, mayor of Birmingham, Birmingham, Ala. 

Hon. deLesseps Morrison, mayor of New Orleans, New Orleans, La. 

Many ee Secretary and Comptroller, Civil Aeronautics Board, Washington, 


His Worship George H. Nelms, mayor of Ottawa, Ottawa, Canada. 

Ross I. Newmann, assistant general counsel, Rules and Legislation Division, 
Civil Aeronautics Board, Washington, D.C 

Arthur A. Nottenberg, travel editor, New York Daily Mirror, New York, N.Y. 

John O’Rourke, editor, Washington News, Washington, D.C. 

James F. Rafferty, administrative assistant to Mr. Hector, Civil Aeronautics 

Board, Washington, D.C. 
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Hon. Walter Reynolds, mayor of Providence, Providence, R.1. 
John Royal, National Broadeasting Co., New York, N.Y. 
Gerald Schroeder, assistant to publisher, Business Week magazine, New York, 
N.Y. 
Harry W. Sharpe, sunday editor, United Press, Washington, D.C. 
G. Butler Sherwell, vice president, Manufacturers Trust Co., New York, N.Y. 
Senor Don Justo Sierra, counselor, Embassy of Mexico, Washington, D.C. 
Edward E. Slattery, Jr., Chief, Public Information Section, Civil Aeronautics 
Board, Washington, D.C. 
Fred Stauffer, transportation editor, New York Herald Tribune, New York, N.Y. 
Franklin M. Stone, general counsel, Civil Aeronautics Board, Washington, D.C. 
Gen. J. M. Swing, Commissioner, U.S. Department of Justice, Immigration and 
Naturalization Service, Washington, D.C. 
Hon. John Taber, member of Appropriations Committee, U.S. House of Repre- 
sentatives, Washington, D.C. 
Hon. John J. Theobold, deputy mayor of New York City, New York, N.Y. 
Fred Turner, director, Eastern Airlines, Atlanta, Ga. 
John Wheeler, chairman of the board, North American Newspaper Alliance, 
New York, N.Y. 
Your host: 
Capt. Eddie Rickenbacker, chairman of the board and general manager, 
Eastern Air Lines. 
Mr. M. M. (Jack) Frost, vice president and executive assistant to chairman 
of the board. 
Mr. Robert Ramspeck, vice president. 
Mr. William Van Dusen, vice president. 
Your Golden Falcon crew: 
Capt. Henry Tindall (Dick) Merrill. 
Copilot: Gaston Turnbull Munoz. 
Flight engineer: Carlos Hernandez Telles. 
Flight supervisor: Rudy Barruso. 
Flight attendants: 
Art Gray. 
Norma Valles. 
Bridie Moran. 


TRANS WorRLD AIRLINES, 
OFFICE OF THE PRESIDENT, 
New York, N.Y., December 1, 1959. 
Hon. WILLIAM PROXMIRE, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR PROXMIRE: In reply to your letter of November 25, TWA was 
host on a 4-day trip to Rome in October 1957 to approximately 100 Americans 
who were representative of their many respective fields, which included education, 
religion, the arts, sciences, sports, business, government, and finance. The pur- 
pose of the trip was a meeting in Rome with their counterparts from European 
nations in furtherance of the President’s people-to-people program. 

As TWA’s contribution to the program, our company helped to arrange the 
Rome meetings and transported representatives under International Air Transport 
Association authority as part of our polar route and our New York-Rome nonstop 
inaugural flights. 

Mr. and Mrs. James Durfee were guests on one of these flights and Mr. Durfee 
was an honored guest on the dais at the people-to-people dinner of all nations as a 
representative of American civil aviation. The dinner and preceding people-to- 
people meetings were attended by representatives from all over Europe, par- 
ticularly NATO countries, and it was the consensus that the meetings made a 
positive contribution to the cause of better understanding between the United 
States and nations abroad. 

Three groups—one each from Los Angeles, San Francisco, and New York—de- 
parted from the United States on October 2 and arrived in Rome on October 3. 
They departed from Rome for the United States on October 6. 

Mr. and Mrs. Durfee were in the group departing from New York. The cost 
of their transportation, if paid for at 1957 fare levels, would have been $1,776. 
The approximate cost of their accommodations in Rome was $100. 
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In reply to the second part of your question, Mr. Durfee, to the best of my 


knowledge, has not accepted any hospitality, services, or other consideration of 
value from TWA. 


Sincerely, 
(s) Charles Thomas, 
‘ CuarRLes 8. Tuomas. 

Senator Proxmire. In this letter Mr. Thomas flatly asserts that 
Mr. and Mrs. James Durfee were guests on a New York to Rome 
round-trip flight. He also writes, and I quote: 

The cost of their transportation, if paid for at 1957 levels, would have been 
$1,776. The approximate cost of their accommodations in Rome was $100. 

Did the Chairman of the CAB, Mr. Durfee, accept hospitality from 
oe which had such a massive interest in the business of the 

AB? 

The answer of course is “‘yes’’, on the testimony of the president of 
TWA. 

Was this hospitality unusual? 

Mr. Chairman, any time anyone will provide a trip from New 
York City to Rome and return for any man and his wife, with a $25- 
a-day hotel room in Rome for 4 days, that hospitality would be 
unusual for the most jaded millionaire. 

Is there any lawyer anywhere who wouldn’t call such hospitality 
“unusual” for a judge who enjoyed it at the expense of a litigant 
before his court? 

Once again, Mr. Chairman, the nominee for the Court of Claims 
flagrantly violated the code of ethics of the agency he served as the 
responsible chief. Any contrary view must assume that there is 
nothing unusual about a hospitality that would fly a man and his 
wife half way around the world and back. 


SUMMARY AND CONCLUSION 


I must oppose Mr. Durfee for two principal reasons: 

First, he wholly lacks the technical training and experience required 
for a court that annually passes on hundreds of millions of dollars of 
claims against the Government. He has no congressional experience, 
no tax nor Government-claim experience, no actual judicial experience. 
As compared to the high technical qualifications of the man he would 
succeed and the present judges of the Court of Claims, Mr. Durfee is 
just not adequately qualified. 

I might say, as I said before, that this is the opinion of the bulk of 
practitioners before the Court of Claims on the basis of testimony 
that I have received. 

Secondly, in the only Federal quasi-judicial experience Mr. Durfee 
has enjoyed, he has on three distinct occasions flagrantly violated 
the code of ethics of the agency which he himself heads. 

On every one of these occasions it is clear (1) that he accepted 
“unusual hospitality”; and (2) that the hospitality was provided by 
persons who had an intense and obvious pecuniary interest in the 
business of the Civil Aeronautics Board, his agency. 

How can this be justified? 

Well, I think on the basis of the perfectly proper and logical 
questions that the committee has asked, that we might consider this 
aspect: It is true that on every one of these three occasions cited 
above there was an apparent public purpose of sorts. The trip to 
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North Carolina was to lend the authority of the head of the CAB 
to achieve a more cooperative relationship between the Military Air 
Transport Service and the commercial airlines. The trip to Mexico 
was a ceremonial inaugural flight to encourage “‘a better understanding 
of the common interests of both countries.” 

The purpose of the Rome trip, another ceremonial inaugural flight, 
was to advance the people-to-people program for greater international 
understanding. 

It can be argued that these are all laudable purposes designed to 
advance the public interests. And the participation of the head of 
the CAB in such good ends should be encouraged and praised rather 
than castigated. 

But who determined that the head of the CAB should lend the 
prestige and authority of his position to these purposes? 

The answer, of course, is that it was certain commercial airlines that 
have an intense and pecuniary interest in the business of the CAB. 

On no occasion was there any sanction in law, congressional resolu- 
tion, or any other public action for achieving these laudable purposes 
by commercial airline hospitality for the head of the CAB. 

This is a free country. Any group of men can decide to advance 
any worthwhile purpose they desire. But is it good public policy for a 
judicial officer to lend his office to such a group for a public purpose 
determined by them, if the group are litigants before the official at the 
time and if in the process they entertain him? 

I think not. Is it justification for violation of the explicitly stated 
code of ethics of the office he serves for such a public official to accept 
the kind of hospitality we have described at length above to help such 
litigants achieve ends they deem laudable? 

My answer is ‘‘No.” 

Is there any possible justification in “good motives”’ for the action of 
Mr. Durfee in accepting this entertainment? 

The answer to this is apparent when we ask: What did the airlines 
spend their money for when they entertained Mr. Durfee? 

This is in reply to the question the chairman asked a little while ago. 

Did Flying Tiger fundamentally want greater freedom for civil 
aviation and also smoother working relations with MATS, or did they 
want MATS routes so they could make bigger profits while cultivating 
the Chairman of CAB, the Board that determines the allocation of 
routes? 

My answer is: Frankly, that they wanted all three. The CAB 
Chairman while unusually entertained enabled them to achieve all 
three. 

Did Eastern want better “‘understanding between Mexico and the 
United States” or a slick promotional job to increase the air traffic on 
their new run so that they could improve profits and entertain and win 
better acquaintance with Jim Durfee, the head of the CAB, in the 
process? 

The answer again is ‘‘Yes’’ three times, and the “unusually” enter- 
tained CAB Chairman helped them achieve it. 

Chairman Eastianpb. Did they invite the newsmen along now? 

Was that to influence them in what they write? 

Senator Proxmire. I’m sure it was; I’m sure it was. Otherwise, 
it seems to me that they have no right to subtract this in computing 
their tax, and I am sure they did. They have no right, they have a 
difficult time justifying this to their stockholders. 
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Finally, did TWA want to advance the President’s people-to- 
people program or did it want to curry a little better relationship 
with the head of the CAB and increase profits by letting the world 
know about their new New York-Rome nonstop flight? 

Once again, they probably wanted all of these things and the 
nominee for judge of the Claims Court helped them achieve all of 
them. 

If this hospitality does not redound to the profit of the airlines 
it would be interesting to know how the corporate officials of TWA 
and Eastern justify their costs to their stockholders. 

Finally, let me say that I feel sure that the nominee did not look 
at these entertainment occasions as coldbloodedly as I have described 
them. 

I presume he was chiefly interested in the public purpose on all 
these occasions. But is there any man who can doubt what realisti- 
cally happened? Can any man tell me what the purpose of the 
unusual hospitality clause of the CAB code of ethics is if it isn’t 
to prevent exactly what I have described? 

And is there any doubt in anyone’s mind that a judge—and cer- 
tainly a judge on the Court of Claims—who is intelligent enough and 
realistic enough to serve the public should recognize this? 

Mr. Durfee is not being prosecuted for removal from office. He is 
not being disciplined for misconduct. He is being considered for 
elevation to a judicial position that has been graced and is now graced 
by eminent jurists: a lifetime appointment at $25,500 a year to the 
Court of Claims. 

The President, would-be Presidents, and Senators today make 
impassioned speeches decrying the sagging moral fiber of too many 
of the American people. 

Such practices as radio and TV diskjockey payola and rigged 
TV shows, for instance, have shocked our moral sensibilities. But 
let us not forget that diskjockeys and quiz show participants were 
not entrusted by their Government with responsibility for their 
conduct. 

They are not enjoined with a specific and direct and explicit code 
of ethics. And yet guilty diskjockeys have been fired and subjected 
to a lifetime blackball by their industry. Rigged quiz show partici- 
pants are in disgrace. 

Today’s nominee has been entrusted by his Government with a 
heavy responsibility. He has been enjoined by an explicit code of 
ethics. He has violated that ethical code. What has been the 
consequence for him? 

It has been elevation, subject to the approval of the Senate, to a 
very high lifetime judicial office. 

Approval by this committee is a moral issue. Mr. Chairman, 
I feel it is my sad duty as Senator from Wisconsin to ask that the 
nomination of Mr. James Durfee to the Court of Claims not be con- 
firmed. 

I want to make it clear that in good conscience I cannot say that 
the nominee is personally obnoxious to me. I have absolutely 
no personal antipathy toward Mr. Durfee and, indeed, no reason 
to have any. 

I oppose him solely for the reasons I have stated above. 
Chairman EastLanp. Thank you. Senator Johnston? 
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Senator JoHNson. No questions. 

Chairman Eastianp. Senator Wiley? 

Senator Witey. I was reading this letter of Eddie Rickenbacker, 
and he speaks that the ceremonial introduction of a new international 
air service has long been an accepted tradition between the countries 
and the airlines involved. 

He talks about all details of the preinaugural program and lists of 
invited guests were publicly announced in advance in Washington, 
Mexico City, and the information was publicized throughout the 
United States and Mexico. 

I am looking for the date. It was September 15 apparently. 
1957 for the southbound, and the northbound September 18, 1957, 
and did you tell me that he had made, that Rickenbacker had made 
some application to set aside? 

Chairman EastLtanp. No; Pan American. 

Senator Witey. Oh, Pan American had done that. 

Senator Proxmire. That is correct. 

Senator Witey. And do you differentiate between a member of the 
committee that wants to see what previous permission had been in 
relation to the line in question? Do you make any differentiation 
between a member seeking to find out matters that will enlighten him 
concerning a decision that has to be made, do you recognize that 
factor? 

Senator Proxmrire. Oh, I do indeed. You mean a Member of 
Congress who wants to find out from a regulatory agency information 
on the status of a case or something of that kind? 

Senator Witey. I am also talking about a member of a committee 
of a commission that wants to realize and see what the act had pre- 
viously been. 

In other words, it seems to me that a member of a commission 
ought to go over the route, ought to know what is involved. 

Let me ask one other question. 

Senator Proxmrre. Shall I answer this question? 

Senator Winey. Yes. 

Senator Proxmire. I can conceive of no public interest benefit if 
the route has been assigned, for the Chairman of the Civil Aeronautics 
Board to take the flight. If there is a benefit 1 would be interested 
in knowing what it is. The fact is that this is specifically, clearly, 
explicitly enjoined by the code of ethics. There is no question about 
that. 

Senator WitEy. We can come to that because I am sure there is 
some interpretation by folks that differ with you as to that. 

But I am interested in trying to see, because you bring up what 
vou call the moral issue. I know judges that sit on courts that 
realize that it is important for them to go out and see the locus where 
the crime was committed, where the accident happened, and they will 
in many instances take both parties. 

In this particular case as I understand it this was an inaugural 
trip. That brings up the next question. 

Senator Proxmrre. If I may answer that question, I would say 
in that case they would certainly, the judge I would think would 
either pay his own way or arrange to have it paid by some public 
body. He would not have it paid by a litigant, as is the case here. 


2425—60——_5 
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Senator Witey. Now we will get to that. Do you know that 
there is any provision that requires that on the inaugural trips there 
shall be no charges? 

Senator Proxmire. In the event that Eastern Air Lines said “You 
are either our guest or you don’t go,” it seems to me that the answer 
of the head of the CAB would be a ver y simple one. It would be no, 
because he has a code of ethics that forbids it. 

Senator WiLry. Your interpretation of the code might not be the 
interpretation of others and we will see what others have said. 

Senator Proxmire. I appreciate that. 

Senator Witey. But | think it is very important that we decide 
whether or not they could have charged for the trip. 

Senator Proxmire. Well, whether. they could or not is something 
I suppose that can be determined by others. I see no reason in the 
world why they couldn’t have. 

Senator Witey. Well, we will see about that too. 

Senator Proxmire. | can see no reason why it would be illegal or 
improper to charge. 

Chairman EastTLanp. Senator Proxmire, don’t you think that to 
accept unusual hospitality should not be done by a Member of Con- 
gress or anybody in Government service or by a newspaperman or 
anybody else where it might conflict or influence his official duties? 

Senator Proxmrre. | think I would agree with the chairman. 

I would say however that there is this difference: That neither 
newspaper people nor Congressmen have a specific code which has 
been promulgated and announced which directly prohibits them from 
doing so. 

Chairman Easttanp. Whether it has or not it would certainly-—— 

Senator Proxmrire. The chairman is correct. 

Chairman EastLanp. It would certainly apply to a Member of 
Congress. 

Senator Proxmire. The chairman is correct. 

Chairman Easrianp. Let’s take the Maritime Commission. They 
subsidize steamship lines, construction of ships to the tune of millions 
of dollars. When a passenger liner is built there is usually a shake- 
down cruise to which Members of Congress are invited. I know, I 
have been invited. I have never gone, but I know Members of the 
Senate who have gone. Those Members of the Senate had to approve 
the appropriation, the subsidy that built those lines and built that 
boat. Now is there anything wrong in a Senator being a passenger 
on that boat on its initial cruise? 

Senator Proxmire. Well, the chairman of the committee chose not 
to take the trip. 1 would choose not to take the trip. But I see no 
point in judging my colleagues unless they are up for some kind of a 
judicial appointment. 

Chairman EastTLanp. But to get back to the question is that un- 
usual hospitality? 

Senator Proxmire. Perhaps it is. 

Chairman Eastuanp. Is it? Do you think it is? 

Senator Proxmire. Well, I think that if a Member of Congress 
should take trips of this kind and if he were in a position to exert any 
authority over the airlines that it might well be so construed. 

Chairman Easttanp. A member of the Senate has got to vote in 
the appropriations. He has got to approve it. 





NOMINATION OF JAMES R. DURFEE 31 


Senator Proxmrre. I would be inclined to agree with the Senator 
from Mississippi. 

Chairman EastLanp. Any further questions? 

Senator Wiey. In this letter of Rickenbacker’s was it, in this 
letter of 1956 from Pinehurst——— 

Senator Proxmire. That is Burwell. 

Senator Witey. You will notice that Lieutenant General Smith 
sent his alternate, General Wilson, and then there was General 
Twining and there was Senator Symington. 

Senator PRoxmireE. May I make a correction? Senator Symington 
was not there. May I point out that this last paragraph begins 
‘“‘We invited in addition to those who did attend Lieutenant General 
Smith, commander of MATS, General Twining” and so forth. ‘And 
Senator Symington. Neither of these could come.”’ 

Senator Witrey. Yes. I will take that correction. 

However, we did have Frank Pace, former Secretary of the Army, Juan Trippe, 
president of Pan American, Mark McKee, one of the directors, Colonel Denney, 
member of the CAB, Mr. Eugene Zuckert, formerly Assistant Secretary of the 
Air Force. Several others who are not important at this time— 
he says. 

Senator Proxmire. May I reply to that? May I point out with 
the exception of Colonel Harman Denny and the nominee, none of 
these men had any authority over routes for the airlines or as far as 
I can tell any other power that would give them influence over profits 
that the airlines might enjoy. 

Chairman EastLanp. Juan Trippe was president of the company 
who had filed the appeal. 

Senator Proxmire. Not in this instance. This is a different 
occasion, Mr. Chairman. 

The Senator from Wisconsin—— 

Mr. Durrer. Mr. Chairman, I don’t like to interrupt the Senator, 
but may I say I think you will find listed General Wilson, the head 
of the Military Air Transport Service, who had authority to pass 
upon the contracts of all commercial carriers who do military airlift 
with MATS. He was the deputy head of the Military Air Transport 
Service and was on this trip. Excuse me. 

Senator Proxmire. I think that is extremely interesting and very 
pertinent information. On the basis of this, this might be a strike 
against Mr. Smith if he came up for appointment for a judicial office 
or the Court of Claims since I think it is pertinent with regard to the 
head of the CAB. 

However, it wouldn’t affect Mr. Trippe at all or Mr. McKee or 
Mr. Pace. After all, these are businessmen, or officials of another 
kind that have no regulation authority over the airlines. There is 
every reason in the world why they should be guests of friends if they 
chose to do so. 

Senator Witey. Why did they ask them? 

Senator Proxmrre. I presume that they had a common interest 
in the subject under discussion which as I say was in part the relation- 
ship between MATS and the commercial airlines, 

The feeling was very strong on the part of Mr. Burwell and perhaps 
on the part of others that MATS should relinquish some of their 
routes and perhaps they were right in doing so. 
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Mr. Burwell says that he argued vigorously with the Chairman of 
the CAB, the nominee, in support of this position. Presumably it 
may be that some of these other gentlemen have the same feeling and 
also lent their voice to it. Or it may be that they came because they 
were good friends and they simply came for an outing just to enjoy 
themselves. 

Senator Witrey. What was the date of the last trip that was taken 
that you questioned? 

Senator Proxmrre. The date of the last trip was the trip to Rome 
in Italy, and that was taken I believe October 2 to October 6, 1957, a 
little more than 2 years ago. 

Senator Witey. That is all. 

Chairman Eastianp. Any further questions? Thank you, Senator 
Proxmire. Does anyone else desire to testify against this nominee? 

Mr. Durfee, would you sit over here, please, sir? 

Would you raise your hand? 

Do you solemnly swear the testimony you are about to give will be 
the truth, the whole truth and nothing but the truth, so help you God? 

Mr. Dourrer. I do. 

Chairman Eastianp. Give us your name, please, sir. 


TESTIMONY OF JAMES R. DURFEE, CHAIRMAN, CIVIL AERONAU- 
TICS BOARD, NOMINEE TO BE AN ASSOCIATE JUDGE, COURT OF 
CLAIMS 


Mr. Durrer. Mr. Chairman, I have listened with interest to Sena- 
tor Proxmire’s I would say very forthright statement. I knew of his 
announced intent to oppose my nomination, but I did not know the 
basis of his opposition until this morning. 

I therefore have no prepared statement, but I shall not plead sur- 
prise. I am ready to go ahead. As the Senator said, this has been 
discussed and referred to in the press. I think I can say I can confine 
the press insofar as any charges of misconduct affecting my capacity 
to this office to one newspaper in the State of Wisconsin. 

I know of no other paper that kas made any specific charges. 

Before I go into my statement, Mr. Chairman, if I may I would 
like to call, out of order, a former associate of mine on the Civil Aero- 
nautics Board who was associated with me when I came to the Board 
and remained there for a year, who is familiar with, certainly with 
some of the details we were discussing that I am not going to ask him. 

I will discuss these myself. But as to my general qualifications I 
would like to call General Joseph P. Adams, a former member of the 
Civil Aeronautics Board, for just a brief statement, because I am in- 
formed he has an urgent. noon appointment. 

Chairman Eastuanp. Yes. 

Mr. Durresr. General Adams. I might add, Mr. Chairman, Mr. 
Adams is not a member of my party. 

Chairman EastLanp. Proceed, sir. 


STATEMENT OF JOSEPH P. ADAMS, ESQ. 


Mr. Apams. Chairman Eastland, and distinguished members of this 
committee, I take pleasure in appearing here today, not as a 

Chairman East.tanp. Give us your name, please? 

Mr. Apams. Josepb P. Adams. 
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Chairman Eastitanp. Where do you live? 
Mr. Apams. I live in Washington, D.C. It was my pleasure to 
serve as a member of the Civil Aeronautics Board from February 6 
of 1951 until December 31 of 1956. The last 2 years of my term I 
served as Vice Chairman and the last year I served as Vice Chairman 
to the Honorable James R. Durfee. 

Senator Jonnston. Who took your place? 

Mr. Apams. Member Hechter, Louis J. Hechter of Miami, Fla. 

Senator Jonnston. Your name didn’t come up for reappointment? 

Mr. Apams. If it did, Senator, it was not acted on teicaat I was 
not reappointed at the end of my term. 

Senator Jounston. Not reappointed? 

Mr. Apams. That’s right. 

Chairman Eastianp. You are a Democrat? 

Mr. Apams. Yes, sir. 

Mr. Chairman and distinguished members of the committee, it is 
not my thought to appear as a character witness because in my 
opinion the chairman’s integrity is of the highest. But I do believe 
that I may be of some value to the committee. 

Senator Jonnston. Are you practicing law in Washington, now? 

Mr. Apams. Yes, sir. 

Senator Jonnston. What kind of cases do you handle? 

Mr. Apams. I represent the Association of Local Territorial Air 
Lines, and I have been practicing in that field since leaving the Board. 

I would like to say that one of the first matters that came to my 
attention as a member of the Board, and took the greatest time of 
the Board for some matter of weeks, was the promulgation of the 
principles of practice of the Civil Aeronautics Board which I referred 
to and are set forth, on page 9 in Senator Proxmire’s statement. Iam 
quite familiar with these principles of practice promulgation, and in 
fact, at that time the Civil Aeronautics Board was one of the few 
regulatory agencies that had so prescribed its rules. 

These particular rules have been commented on favorably by other 
committees of Congress, and in my opinion the matters that have been 
the concern of the testimony this morning on the part of Mr. Durfee 
are not in violation of these principles of practice. 

Now, Mr. Chairman, it is not my position to rebut any of the state- 
ments that have been made because I think the statements of fact 
are correct. But I believe that the presentation of these statements 
has been made without a realistic consideration of the context in 
which these acts were performed. 

First, I should like to say that the statement has been made that 
certain of these participation in inaugural flights were made during a 
— cow: one of the carriers involved had cases pending before the 

oard. 

Well, that is correct. It is a fact, gentlemen, that any trunk carrier 
in the United States would at all times since the act was passed in 
1938 have from possibly 50 to 100 matters before the Board at all 
times in various stages of process. 

So if the participation of any member of the Board either in a civic 
or a semi-Government ceremony or an industry ceremony or celebra- 
tion of the Wright Brothers flight or for any purpose, if his participa- 
tion is to be linked to the criteria of cases pending before the Board, 
why he would be sterile. I mean he coud participate in nothing. 
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I do not think that this would be good for the concept on which the 
Board is organized. 

Chairman EastLanp. Why? 

Mr. Apams. Why? Because the Civil Aeronautics Board—and 
mention has been made this morning of the Court of Claims dealing 
principally in money—the Civil Aeronautics Board members deal in 
money, too. In fact, since 1938 they have dealt in some $600 million 
of subsidy, which is a large amount of money. 

But they deal principally in the public interest, and the Civil 
Aeronautics Act requires that their responsibility shall be for the com- 
merce of the United States, the postal service, and the national defense. 

Now all three of those are, in my opinion, of greater significance 
than just the matter of dollars and cents, although dollars and cents 
are also included in a consideration of those matters. 

Chairman Eastianp. Is there anything exceptional about a mem- 
ber of the Civil Aeronautics Board making an inaugural flight? 

Mr. Apams. Sir, I would like to develop that in this way. My 
first answer is ‘No. There is nothing exceptional, and I would say 
that if it is to be criticized, why it is just an occupational hazard of one 
of the regulatees that goes with the job. But with reference to these 
inaugural flights and the only ones that we are discussing here today, 
gentlemen, are inaugural flights to foreign countries. 

Now the U.S. Government has 43 bilateral agreements with 43 
foreign governments. Not one of our American commercial airlines 
could fly from New York or the Pacific coast and Jand anywhere in 
the world without the satisfactory negotiation of one of these bilateral 
agreements. 

These bilateral agreements also specify capacity, number of flights 
that our carriers can make in these foreign countries, the number of 
passengers they can carry. 

Their conduct is directed by, minutely by, these bilateral agree- 
ments. Now, sir, in the case of this Mexican flight, that truly was a 
red-letter day. As has been indicated this morning, the first award 
to an American carrier was made in 1946 to fly this route, and for 11 
years the U.S. Government attempted to reach a satisfactory bilateral 
arrangement with Mexico that would permit the type of flight that 
we are talking about by Eastern Air Lines today. 

During those 11 years, Mr. Chairman, the highest level representa- 
tives of our State Department traveled to Mexico City together with 
former Chairmen and members of the Civil Aeronautics Board. 

These gentlemen spent as much as 3 weeks at a time in Mexico 
City on I believe three specific occasions, and all of that was to no 
avail until some time in 1957. I believe that also was pointed out. 

I believe it was partly by reason of an intercession of President 
Eisenhower with the President of Mexico on behalf of a more satis- 
factory agreement that the impasse was broken. 

Senator JounstTon. Isn’t it true, back in the late forties, President 
Truman and the State Department tried to persuade or get Mexico 
to carry out the agreement that the CAB had already agreed to, back 
in those days? 

Mr. Apams. Yes, sir. 

Senator Jounston. And we were doing that in order to get this 
American line to get this route, direct route, into Mexico City? 

Mr. Apams. Yes, sir. 
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Senator Jonnston. And do you know whether there were even 
delegations from the Congress that waited upon the President and 
asked him to intercede to try to get this all along the line. Isn’t that 
true? 

Mr. Apams. That is true, and all to no avail for these many years. 
So then finally the matter is resolved satisfactorily to our Government. 
It is my opinion, Mr. Chairman, and members of this committee, that 
on the inaugural flight of any carrier under this revised bilateral 
agreement, had there not been senior representatives of the American 
Government to signify the red-letter day, I am sure that it could have 
been interpreted as an affront. 

Now, I would like to speak about the second inaugural trip—or the 
first one, whichever it may be—to Italy. Let me explain just another 
detail of these bilaterals. From time to time the State rasan oar 
comes to the Board, and it is usually on an emergency basis, and I will 
not mention any carrier names because it is not necessary. 

You gentlemen understand this completely. They come to us and 
say that a crisis has developed between such and such a country and 
ourselves, and their country has served notice that beginning in 
March that we will be reduced from three to one trip a day or a week, 
whichever it may be between two points in this country and one of the 
foreign countries or two points in a foreign country. 

And they say ‘‘What can we do about it?’”’? And so the Board meets 
and we have it developed into a crisis. The reason this other country 
is taking this position is they are trying to enforce their interpretation 
of the capacity clause, and this capacity clause interpretation defies 
easy explanation. It is the subject of recurring interest, and it is a 
subject on which all Board members not only are deeply concerned 
but are deeply involved. 

I would doubt if there is a week that some matter in this inter- 
national field affecting the capacity of American carriers is not brought 
to their attention. It is my opinion, sir, that on those occasions 
when these carriers do make these inaugural flights to these foreign 
countries, that it is a professional requirement, that it is a basic 
requirement, that appropriate Government officials make the trip. 

I am sure that you will learn from Mr. Durfee that when they arrive 
in these foreign countries, the officials of their opposite numbers in the 
foreign countries are at the plane, and they meet with them and they 
discuss either that or other related aviation matters while they are 
in these foreign countries. 

It is a businesslike visit that is brought about under conditions 
that in my opinion are normal to the industry. In conclusion I would 
just like to state that the fact that all carriers have cases before the 
Board at all times and the fact that all carriers at some time or another 
have an inaugural flight, whether it is a domestic flight or an inter- 
national flight, it has not been my impression, and I have been closely 
related with this work, that any management of any company has 
felt that for a member of the Board to accept any one of these trips 
was going to place them at a disadvantage, because of the natural facts 
of the matter. 

And that is that airlines all had cases, they all had these flights, 
and the purpose in the Board member making these flights is to ot 
the added Government support. The Civil Aeronautics Act, 


Chairman, in my opinion, is one of the greatest acts that the Congress 
has ever passed 
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It is a promotional act. It has done more for the American public 
by way of fostering and promoting. Then we have today the greatest 
airline industry in the world, and it was brought about by that act, 
which is your act, and by the work of these members of the Board. 

I would like to say, sir, I feel the participation of the Honorable 
James Durfee in the matters mentioned here this morning are not only 
a part of his official responsibility, but that in performing them he 
performed them well and it was a credit to our industry. 

Thank you, sir. 

Chairman Easttanp. Any questions? 

Proceed, sir. 


TESTIMONY OF JAMES R. DURFEE—Resumed 


Mr. Durrer. Mr. Chairman, as I said I have no prepared state- 
ment. I followed with keen interest, Senator Proxmire’s statement, 
and I would say it has been a forthright statement. There are three 
specific points. 

First, as to the lack of judicial qualifications which he has asserted, 
in support of which he has said that a large number of persons un- 
identified and apparently not here this morning have called the 
Senator and said I was not qualified for the job, I guess the only 
answer I can give to that is a large number of persons have called me 
and said that I was eligible for the job. 

He also has said that an unidentified member of the Court of Claims 
Bar wrote a letter that the District of Columbia Bar has consistently 
refused to endorse me. I don’t know whether this letter is before the 
committee or not. This is the first I have heard of it. I will say 
that the chairman of the Aviation Subcommittee of the District of 
Columbia Bar, speaking for the members of the committee by unani- 
mous consent did write the President and the Attorney General 
endorsing me highly for this Office, and if the committee chooses, I 
can offer a copy of that letter. 

Chairman Eastianp. It will be accepted. 

Mr. Durreg. I assume that the three names were submitted to 
the Department of Justice following the vacancy in this Office, a 
month after the vacancy, which was in November 1958. I don’t 
believe that my qualifications or my name was submitted to the Presi- 
dent by the senior Senator of my State until 1959. 

I believe, Mr. Chairman, you have referred to the report of the 
standing Committee on the J udiciary of the American Bar levvdinidie. 

Chairman Eastianp. It is in the record. 

Mr. Durrer. Which has reiterated its formal endorsement of my 
qualifications and I believe you have a number of communications 
from the bench and bar of my State. 

If there is any objection to me from the bench and bar in my State, 
from the chief justice down, I have yet to hear of it. 

Mr. Chairman, before I go into this matter, and I don’t know 
whether you want to recess or not, but I have one more witness 
before I answer the substance of Senator Proxmire’s charges, and I 
do hope that I have time to do this in detail. 

Chairman EastLanp. Yes, sir. 

Mr. Durreer. I would like to call one more witness who is likewise— 
I think he just came over from the Senate Committee on Interstate 
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and Foreign Commerce, E. R. Quesada, Administrator of the Federal 
Aviation Agency y, with whom I have been associated in the regulation 
of aviation quite closely over the past 2 years. 

Mr. Quesada? 

Chairman Eastianp. Sit down, Mr. Quesada. Give us your ini- 
tials and title please. 


STATEMENT OF E. R. QUESADA, ADMINISTRATOR, FEDERAL 
AVIATION AGENCY 


Mr. Quesapa. Iam E. R. Quesada. I am the Administrator of the 
Federal Aviation Agency. 

Senator Jounston. What State are you from? 

Mr. Quesapa. I am from California. Some 214 years ago I came to 
Washington as a Special Assistant to the President for Aviation 
Matters. Soon thereafter I was made the Chairman of the Air Co- 
ordinating Committee. Soon thereafter I was made the Chairman 
of the Airways Modernization Board, and I am now the Administrator 
of the Federal Aviation Agency. 

Needless to say, I am no longer a Special Assistant to the President, 
nor does the Airways Modernization Board exist because it has been 
absorbed. The point that I do wish to make, however, sir, is that 
during this period of 24 years, the association of Mr. Durfee who is 
the Chairman of the Civil Aeronautics Board and myself in these 
varying capacities has been constant and intimate. 

I would like to say that during this entire period I have always found 
him to be constructive, helpful, sincere, judicial, and, in my opinion, 
a very, very fine public servant. 

In his capacity as Chairman of the Civil Aeronautics Board and in 
mine as Administrator of the Federal Aviation Agency, there is a 
community of interest. As an example, his agency is required to 
determine the probable cause of accidents. 

Now you must understand that he could or his board could, and 
properly so, assert that my agency has contributed to an accident or 
in fact has caused such. And in this area I have always found him 
judicious. We have never, never, never discussed the terms of an 
accident. We refrain from even the casual discussion of any circum- 
stances that could have caused the accident. He has always main- 
tained a detached position in this area from me, which I think is 
right. 

In all cases involving aviation in which we have a community of 
interest, I have always observed him to have a detached judicial and 
sincere approach to the problem, and in many cases to me that has 
been a aa comfort. 

In the 2}4 years that we have been associated, I have observed his 
character and his judicial ability and personality to be beyond 
reproach. 

Chairman EastLanp. Any questions? 

Senator Jonnston. No questions. 

Senator Witry. No questions. 

Chairman Eastianp. Thank you, Mr. Quesada, we will recess 
until 10:30 in the morning. 

(Whereupon, at 12:05 p.m., a recess was taken, to reconvene at 
10:30 a.m., Tuesday, January 26, 1960.) 
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TUESDAY, JANUARY 26, 1960 


U.S. SENATE, 
SPECIAL SUBCOMMITTEE 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The special subcommittee (composed of Senators Eastland, Johns- 
ton, and Wiley) met, pursuant to recess, at 10:30 a.m., in room 2228, 
New Senate Office Building, Senator Olin D. Johnston presiding. 

Present: Senators Johnston and Wiley. 

Also present: Senator Proxmire and Joseph A. Davis, clerk of the 
committee. 

Senator Jonnston. The committee will come to order. 

We will continue the hearing where we left off on yesterday. You 
may proceed, sir. I believe you were testifying at the time we 
recessed. 


TESTIMONY OF JAMES R. DURFEE—Resumed 


Mr. Durrer. Mr. Chairman, members of the committee, I believe 
I have already identified myself. 

I have listened to Senator Proxmire’s statement yesterday with 
interest. I have known of his outspoken and announced intent to 
oppose my confirmation to the U.S. Court of Claims by the Senate 
and of certain charges which he stated he was investigating. 

Not until yesterday, however, did I know the basis for his opposi- 
tion. While I would have preferred to have more time to prepare a 
reply, I shall not plead surprise. 

Senator Jounston. That is your prerogative. If you want time. 

Mr. Durrer. No, sir. Thank you. 

Senator Witney. He has prepared a statement. 

Senator Jonnston. Yes, I see he has prepared a statement. He 
may go ahead if he wishes. It is left entirely up to him. 


Mr. Durreer. I said yesterday that I would be prepared to go ahead 
today. 


Senator Jonnston. I know you did. 

Mr. Dupree. Since the adjournment of the hearing yesterday I 
have had the time to prepare a written statement which I now offer 
for the record. 

(Formal statement, as prepared, follows:) 


STATEMENT OF Hon. JAMES R. DURFEE 


Mr. Chairman, I have listened to Senator Proxmire’s statement with interest. 
I have known of his outspoken and announced intent to oppose my confirmation to 
the U.S. Court of Claims by the Senate and of certain charges which he stated he 
was investigating. 
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Not until yesterday, however, did I know the basis for his opposition. While 
I would have preferred to have more time to prepare a reply, { shall not plead 
surprise. Since the adjournment of the hearing yesterday, I have had the time to 
prepare a written statement which I now offer for the record. 

First, Senator Proxmire bases his opposition to my nomination because of my 
lack of legal qualifications. The committee has already placed in the record 
communications from the standing committee on Federal judiciary of the Ameri- 
can Bar Association, also from prominent members of the bench and bar from 
my home State of Wisconsin, recommending my judicial qualifications, character, 
and integrity for the U.S. Court of Claims. 

To substantiate his opposition to my judicial qualifications, Senator Proxmire 
has offered a communication from an unidentified member of the Court of Claims 
bar as follows: 

‘‘A man who has been a member of the Court of Claims bar for over 30 years 
recently wrote me in part as follows: ‘The largest and most technical civil cases in 
America are decided in the Court of Claims: Individual suits against the United 
States sometimes involve millions of dollars. They are brought by railroads, 
aircraft companies manufacturing warplanes and missiles, ete. A judge of the 
court should have an extensive background in this work. Tax refund cases, 
Government contracts, employee pay cases, etc., require the highest degree of 
experience and legal skill. 

““ k * * vou cannot expect the lawyers who actually practice in the court to 
come forward on this matter at this late date and express their views. That 
would be putting one’s neck on the block in case Durfee was confirmed. The 
D.C. bar, of course, has more lawyers who practice in the court than all the rest 
of the country put together. It has consistently refused to endorse Mr. Durfee. 
It did propose through its Court of Claims committee the names of three com- 
petent and experienced lawyers to the Attorney General * * *.’ 

“T might add that the D.C. bar includes those who serve both sides in cases 
before the court—both claimants and the Government.”’ 

Upon hearing and reading Senator Proxmire’s statement as to this unidentified 
communication that ‘it [the D.C. bar] has consistently refused to endorse Mr. 
Durfee,’’ I sent a written inquiry about this statement by messenger to the 
president of the District of Columbia Bar yesterday afternoon after the recess. I 
offer a copy of my letter to him for the record. 

He replied by written communication, dated yesterday, and I offer a copy of his 
reply for the record. It reads as follows: 


JANUARY 25, 1960. 
Hon. James R. DuRFEE, 
Chairman, Civil Aeronautics Board, 
Washington, D.C. 


Dear Mr. Dvurree: I have your letter of January 25 in which you quote 
certain statements made on the morning of January 25 by Senator Proxmire to 
the Senate Committee on the Judiciary which was considering the confirmation 
of your nomination to the U.S. Court of Claims. You quote Seaator Proxmire as 
quoting from a letter from one described to be a member of the bar of the Court of 
Claims in which it appears that it was stated that the “D.C. bar * * * has con- 
sistently refused to endorse Mr. Durfee.’? You ask me as president of the ‘‘D.C. 
bar’”’ whether the ‘“‘D.C. bar’ has ‘‘consistently refused to endorse Mr. Durfee?’’ 

I must assume that the term “D.C. Bar’ is referring to the Bar Association 
of the District of Columbia. According to the by-laws of the Bar Association of 
the District of Columbia, the Judicial Selection Committee is the sole organ of 
the association that is clothed with the authority and charged with the duty 
of selecting the names of persons to be recommended by the association for ap- 
pointment to judicial office and of opposing the appointment to such office of 
any persons not qualified therefor. As president of the bar association, I can 
state that the Judicial Selection Committee has neither recommended nor op- 
posed any person for the present vacancy on the Court of Claims. Therefore, 
it is incorrect to state that the bar association has ‘‘consistently refused to endorse”’ 
you or anyone else for the present vacancy on the Court of Claims. 

Sincerely, 
FrepErRIcK A. BALLARD, President. 


I have no doubt that Senator Proxmire accepted the statement that the D.C, 
Bar “has consistently refused to endorse Mr. Durfee” in good faith, even though 
it now appears that the statement was clearly erroneous. 
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I might rest my ease as to judicial qualifications on the firm recommendations 
of the Standing Committee on Judiciary of the American Bar Association, and 
the recommendations of the bench and bar of my own home State now before this 
committee. 

Senator Proxmire next calls attention, on pages 2 and 3 of his statement, to 
the responsibility of the Court of Claims and the large amounts of money involved 
in its judgments, as much as about $45 million in one case, (which was dismissed). 
If this is one of his criteria for judicial qualifications, may I point out that in just 
one case before the Board, the New York-Miami Route case decided in 1956, 
the annual gross revenue to the two carriers then operating this route was like- 
wise about $45 million. The decision in such a case (and there are many more 
like it) involves judicial analysis of highly technical, complex questions of law 
and fact. 

Finally, after asserting a complete lack of judicial experience as it affects my 
qualifications, the Senator turns to another tack: 

“Tt might be said that as Chairman of the CAB, Mr. Durfee has enjoyed a kind 
of judicial experience. The CAB is a quasi-judicial agency of course. It has 
judicial as well as rule-making and administrative functions. The behavior of 
the nominee in his judicial role is for this reason particularly pertinent to his 
qualifications for this nomination.” 

I submit, Mr. Chairman, that it is at least inconsistent to first attempt to 
knock down my judicial experience, and then set it up again in a 16-page analysis 
entitled ‘‘Record of Judicial Behavior of Nominee.”’ 

Senator Proxmire has next addressed himself to three charges of allegedly im- 
proper conduct involving three free trips which I took. He has stated that on 
each of these trips, I violated the Code of Ethics of the CAB. 

I first wish to make it clear that my participation in these flights is not something 
unearthed by Senator Proxmire’s investigation. 

In the first place, my participation in the two inaugural flights, along with 
other members of the Board and its staff, was announced by press releases issued 
by the Civil Aeronautics Board and carried widely in the press. 

Second, while there was no formal publicity concerning the Pinehurst trip, the 
trip was covered by at least one national magazine, Sports Illustrated, with a full 
page photograph of all present. 

Third, on October 3, 1957, the chairman of the Special Subcommittee of the 
House on Legislative Oversight, investigating the independent regulatory agen- 
cies, asked the members of the agencies to submit an itemized list of all gifts, 
honorariums, loans, payments, free transportation, vacation entertainment, hotel 
or other accommodations. 

I replied on October 14, 1957, in complete detail, as requested. Included in 
my statement were the three trips referred to by the Senator. My statement 
has been a matter of record wtih the House Committee on Legislative Oversight 
since October 1957. 

Shortly after I filed this statement on trips and gifts with the House committee 
in October 1957 I was advised of an opinion by the Comptroller General on 
inaugural flights requested by the House Oversight Committee which was con- 
trary to a previous opinion of our General Counsel. The Board wrote to the 
Comptroller on March 19, 1958, and expressed concern as to whether his opinion 
was intended to encompass certain practices surrounding ‘‘inaugural’’ flights of 
air carriers subject to regulation by the Civil Aeronautics Board. These flights 
had been participated in by members and employees of the Board, along with 
Members of the Congress and other representatives of the Government, repre- 
eateneren of foreign governments, the press, and other dignitaries, for the past 

0 years. 
he Comptroller General replied to our communication on May 20, 1958, and 
I now offer a copy of his opinion for the record. This opinion has never been 
publicized as was the earlier one, though it is a matter of public record. 

You will note that while in the previous opinion to the House committee the 
Comptroller unequivocally stated that the practice of free transportation on 
inaugural flights “is prohibited by 18 U.S.C. 1914,” in the opinion to the CAB, 
the final page, he concluded, “‘We have no authority to make a binding deter- 
mination as to the proper interpretation of this statute. Therefore, any contrary 
construction of our rule in this area is and should be regarded as incorrect.” 

The Comptroller General continued ‘‘From the standpoint of the audit func- 
tions of this office I have no reason to question your determination as to the con- 
tinued official nature of the flights mentioned or the participation therein by 
officials of the CAB, or their wives, under the circumstances related. While, in 
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my opinion, such action would not be a violation of 18 U.S.C. 1914, that is, as 
stated above, a matter for final determination by the Attorney General or the 
courts.” 

As I have mentioned, participation in inaugural flights has been continuously 
and officially approved by the Board since 1940. The airlines involved are 
required to file a list with CAB of all guest passengers on such flights. They 
are not permitted to charge any guest on an inaugural flight as this is not con- 
strued to be ‘‘air transportation”? within the meaning of the Federal Aviation 
Act. 

A breakdown of these guest passenger lists over this period of time establishes 
that a total of 1,184 people have participated and are classified as follows: 











Officials | Family 

CAB members. ----- Brace cuted dere ee ae pte wines ens Sees ae ee eae 23 | 4 
I eth ai 2 eats onde lmeulndg ths hedbds Shatin bkusdudlieds | 7 13 
I Ns SIO nn cancctbamitstenpherennnt resucaenetane>edetie -| 56 | 7 
Congressional staff ____.__- cae eon cee ea cas Saas eee e con 7 1 
oupee ere. 5 ec be er io Ae et: Da ae 90 ll 
State and local officials - - -__- chs sas wins alien sein aah ee 206 31 
Foreign officials _ ----_- PT eT Ee ESS ES CER RR LP) Be See 245 37 
News media. S | 376 6 

isa sn Rbk alias seals Ldadeiaad 1,074 110 


Mint sp areintan silt dhs sae cae ciliata sasdacdiagatie ahacmais -| 1, 184 
| 





NOTE.—Total flights: 120. 


While I and the other members of the Board have been invited to participate 
in international inaugural flights by both United States and foreign air carriers 
at least 50 times in the past 4 years, I have participated in only the two inter- 
national inaugural flights, referred to above. This was not because I felt there 
was any question of impropriety involved, but because I felt that my primary 
responsibility as Chairman and administrative head of this agency was to stay 
home and “keep the store.”’ 

In point of fact, the very Board that in 1951 adopted the code of ethics as to 
“unusual hospitality’’ to which Senator Proxmire has referred, made it clear that 
Board participation in inaugural flights was not acceptance of the ‘“‘unusual hos- 
pitality” prescribed by the code. I refer to a letter dated October 11, 1951, from 
the then Chairman of the Board to the Associate General Counsel of the Board: 


Civit AgrRoNnavuTICS BoaRp, 
Washington, October 11, 1951. 


INTEROFFICE COMMUNICATION 


Ref. No.: B-45 
Ref. No.: B-1l 


To: Associate General Counsel. 
From: Chairman. 
Subject: Braniff Airways’ inaugural flight to Sao Paulo, Brazil. 

You and your wife have been designated by the Board as the official representa- 
tives of the Board on the inaugural flight of Braniff Airways to Sao Paulo, Brazil, 
departing Miami on October 12, 1951. Since it is understood that Braniff Air- 
ways will pay the expenses ot the official inaugural flight group and since you and 
your wife are the representatives of the Board, the Board considers that section 
300.4 of the Procedural Regulations is not applicable to the transportation on 
Braniff Airways which is involved or to the expenses of yourself and wife during 
such time as vou are a part of such group. 

(S) Donatp W. Nyrop. 


Mr. Chairman, I offer a copy of this letter for the record. Since this was the 
first Board participation in an inaugural flight following the adoption of the 
Board’s code of ethies in 1951, it certainly demonstrates the consistent interpre- 
tation by the Board of its code of ethics as applied to inaugural flights. 

Mr. Chairman, I trust that this explanation of the background of inaugural 
flights has established that they are not “‘unusual’’ hospitality, but on the con- 
trary, have been considered by the Board and the others who participated as 
‘‘usual’’ hospitality, in accordance with long accepted standards. 
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Maybe we ought to look a little further and see why these many successive 
members of the Board, over the past 20 years, have approved this common prac- 
tice, which has also the approval of the Comptroller General. 

We in the regulatory field are sometimes told that we should at all times main- 
tain the same judicial aloofness from the industry which we regulate as judges do 
from litigants. As to matters involved in adjudication following hearings on the 
record, this is correct. But the Board is not entirely a court. It is also a quasi- 
legislative body, with powers to make, as well as judge, law in aviation, within 
the rulemaking limits delegated to it by Congress. In defining these powers of 
the Board, Congress at the outset directs the Board to encourage and develop an 
air transportation system properly adapted to meet the present and future needs 
of the foreign and domestic commerce of the United States, of the. postal service, 
and of the national defense. In essence, we are directed to promote aviation. 
There are those who criticize these dual quasi-legislative—quasi-judicial func- 
tions of the Board as imposing inconsistent standards of ethical conduct, but that’s 
the law under which the Board operates. 

Generally speaking, the courts construe and apply the statutory law as Congress 
writes it in arriving at their judgments. Courts are not expected to promote or 
develop aviation or any other business. The Board is not only expected to do 
this: it is directed and required to do it by Congress. We certainly do not go 
about this promotion and development of aviation in the aloof atmosphere of a 
court or the strict isolation of a judge’s chambers. We work with this industry 
every day to encourage and develop aviation. That’s a very important part of 
the job that Congress has directed us to do. 

As an example, let us consider the promotion and development of U.S. inter- 
national air commerce, we, and the State Department negotiate and bargain for 
international air routes with foreign countries. In this bargaining process, we 
consult constantly with our own international carriers, since we are, in a sense 
then, acting as their negotiators, not their judges. When the bargaining is over 
and we have a bilateral air agreement with another country, our designated carrier 
or carriers are authorized to fly an inaugural round-trip flight over the routes 
involved, and this authority may be extended to a new type of service. The other 
country concerned usually grants the same inaugural flight authority to its 
carriers. The airline invites the guests which usually include U.S. Government 
officials, foreign government officials, Members of Congress, city and State 
Officials, airline officials both United States and foreign. and members of the press. 

These inaugural flights are intended to promote international good will and 
cooperation with the foreign countries involved and to develop and encourage 
U.S. air travel as directed by Congress. These flights are widely publicized both 
at home and abroad. The arrival in the other country of destination is commonly 
marked by diplomatic ceremonies, receptions, banquets, and other entertainment 
by the airlines and governments of both countries. Usually, the members of the 
Board and staff participating in the flight will take this excellent opportunity to 
confer further with the aviation authorities of the other country to encourage and 
develop future air commerce. 

For example, I refer to the case of the TWA New York to Rome inaugural non- 
stop on October 2, 1957, when in addition to meetings of the ‘‘People to People’”’ 
organization in Rome, another Board member and I and a member of our staff, 
together with representatives of the State Department twice conferred at length 
with the Italian Ministry of Aviation and other top Italian aviation officials. We 
discussed informally the then pending consultations for revision of our bilateral air 
agreement with the Italian Government, in the interests of our country.and both 
our certificated international carriers to Italy—TWA and Pan American. 

The Eastern inaugural nonstop New York to Mexico City on September 15, 
1957, as General Adams said yesterday, marked the beginning of a new and better 
era in our international aviation relations with Mexico. For 10 years we had been 
vainly trving to get the Mexican Government to give foreign air carrier permits 
to all of the U.S. carriers holding a certificated authority to operate routes from 
the United States to Mexico. We had just obtained four new nonstop routes from 
the United States to Mexico City for a 2-year period. We were desirous of con- 
tinuing this improved relationship with Mexico. The members of the Board 
present conferred with the Mexican Minister of Transport and other high Mexican 
aviation officials with this objective. We participated in several official recep- 
tions, dinners, and other entertainment furnished by both the Mexican and United 
States officials and airlines. I believe that by this exchange of social amenities 
and conferences, we did accomplish substantial improvement in our international 
aviation relations with Mexico, not just for Eastern Airlines but for all our 
U.S. carriers to Mexico. 
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This long established practice of inaugural flights has been recognized for its 
great promotional value to U.S. aviation and international relations by the press, 
by the Congress, and by the Board, 

As to the trip to Pinehurst, this was a weekend anne, ip as a guest of L. C. 
Burwell, vice president of Flying Tigers, who resided in Pinehurst, and one of its 
principal competitors, Overseas National Airways. Also present was Mr, Juan 
Trippe, president of Pan American, another principal competitor, particularly in 
the business of transporting passengers and cargo by contract with the Military 
Air Transport Service and other defense establishments. When the invitation was 
tendered by Mr. Burwell, I was advised that representatives of these competitive 
airlines would be present, and also representatives of the Military Air Transport 
Service, including General Wilson, deputy commander. One of the reasons the 
trip was organized, as explained to me, was to aftord an opportunity for a congenial 
get together with representatives of the defense establishments concerned and some 
of the airlines principally concerned with the MATS civil airlines problem. The 
carriers and the Board were trying to get a larger allocation of military airlift 
for all eligible commercial air carriers. This is an objective which, while it lies 
completely outside the quasi-judicial responsibilities of the Board, does rest well 
within our responsibility under the Federal Aviation Act to foster and encourage 
civil and commercial aviation. I have participated in at least 10 or 15 conferences 
with defense officials and others over the past 4 years for this same purpose (one 
just last week) and I have testified before committees of Congress as to our efforts 
in this direction. Congressional committees have repeatedly endorsed the Board’s 
objectives and successful efforts to get more commercial airlift business from the 
Department of Defense and the Military Air Transport Service. 

Mr. Chairman, I trust that I have established that the three trips with which 
Senator Proxmire is concerned do not constitute the acceptance of “‘unusual 
hospitality’”’ as proscribed by section 300.4 of the Board’s code of ethics and as 
construed by the Board for the past 20 years. 

May I now refer to another basis of Senator Proxmire’s objections. He has 
called attention to applications for air carrier authority and other proceedings 
pending before the Board by the air carriers involved in the three trips. Listed 
in his statement are two then pending applications by Flying Tiger and six by 
Overseas National, the hosts on the 1956 trip to Pinehurst (p. 13); 76 then pend- 
ing applications by Eastern, the host on the trip to Mexico City and 15 then 
pending applications by TWA, the host on the trip to Rome. 

Senator Proxmire has not pursued this matter further in his statement. He 
has not attempted to assert that in the final disposition of any of these pending 
applications, | was improperly influenced to extend any favoritism or bias in 
favor of the airlines who were hosts on the three trips as to any particular pend- 
ing case. It is readily apparent that this would be difficult to attempt, for ex- 
ample with the 76 then pending applications by Eastern for route authority. 
Since the Senator has not attempted to show that I was in fact improperly in- 
fluenced in any one of these pending cases by participation in any of these three 
trips, I shall not attempt any unnecessary rebuttal or further analysis of these 
cases. 

I have referred to the complete statement as to free trips, gifts, entertainment, 
etc., which I filed with the House Subcommittee on Legislative Oversight in re- 
sponse to the questionnaire which was addressed to all members of the six regu- 
latory agencies being investigated by the committee. I listed in that statement 
in October 1957 the three trips to which Senator Proxmire has referred. Later 
I testified before the committee and its counsel on four separate occasions: on 
October 17, 1957; January 27, 1958; November 24 and 25, 1958; and finally on 
June 15, 1959. I was questioned at length about practically every phase of the 
Board’s operations, and particularly about ex parte communications and the 
Board’s association with the aviation industry. 

The record of my testimony will establish that at no time was I every ques- 
tioned on this matter of free trips and there is no reference thereto in the interim 
report of the Subcommittee on Legislative Oversight, dated April 8, 1958, or its 
final report, dated January 3, 1959. 

Mr. Chairman, this hearing marks for me the culmination of about 10 years in 
regulation of business in the public interest. 

As to the almost 6 years I spent as member and chairman of the Public Service 
Commission of Wisconsin, I can find no better summary than the statement of 
Senator Proxmire, who was then, I believe, in the Wisconsin Legislature. He is 
quoted on January 6 of this year in the Wisconsin newspaper which has been his 
principal informant, as saying of me, “He did a competent job while he served 
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as a member of the Wisconsin Public Service Commission.’’ For this statement, 
1 thank the Senator and I am sure that he really meant it in good faith. 

Since April 1956—almost 4 years—I have been a member and Chairman of 
the Civil Aeronautics Board. Sinee October 1957 the Board and five other 
principal Federal regulatory agencies have been under extersive investigation by 
the House Committee on Legislative Oversight of the Committee on Interstate 
and Foreign Commerce. I have testified four times before this committee, the 
last time on June 15, 1959. As recently as November 20 of last year, I testified 
before the Subcommittee on Administrative Practice and Procedure of the 
Senate Judiciary Committee headed by Senator Carroll which was also engaged 
in an investigation of the practices and procedures of the Board and the five other 
regulatory agencies. During 1958-59 I have testified for a total of 15 times 
before 9 different committees of the House and the Senate. Not once over these 
past 4 years has there been any question raised before any of these committees 
of the House and the Senate as to the propriety or impartiality of my judicial 
conduct with the airlines regulated by the Board, until yesterday before this 
committee by Senator Proxmire. 


Mr. Chairman, I have been proud of this record of 10 years of highly difficult 
and demanding service in the public interest. I am still proud of it, and proud 
to submit it to your judgment. 

Mr. Durrer. I have also prepared a brief biographical statement. 
Perhaps it would be appropriate, if you want me to refer to it, or shall 
I just offer it? 

Senator Jonnston. You may proceed, sir, any way you see fit. 

Mr. Durree. | was born in Oshkosh, Wis., on November 3, 1897. 
My parents moved to Huron, S. Dak., in 1902, where I received my 
public school education. 

I was in the military service from April 1917 to June 1919. I 
served in the First World War with the American Expeditionary 
Forces in France. 1 attended Huron College at Huron for 2 vears after 
my military service. Then I went to Marquette University at 
Milwaukee, Wis., 3 years, graduating in 1926 with my degree of 
bachelor of law. 

I was admitted to the Wisconsin bar in 1926 and commenced the 
practice of law at Antigo, the county seat of Langlade County in 
northern Wisconsin. I served as the district attorney for the county 
for two terms, from 1928 until 1932. I then resumed general practice 
until 1951——— 

Senator Jonnston. Just for the information of the record: I 
imagine you were elected by the people to serve as district attorney? 

Mr. Durrer. Yes; that is right. 

Senator Jounston. Good. Proceed. 

Mr. Durreg. As I say, I resumed general practice and was in 
general practice until 1951. During this period of time I was the 
president of the Langlade County Bar Association for 12 years. I was 
a member of the board of governors of the Wisconsin State Bar 
Association. I was also a member of the State committee on judicial 
selection, and I was chairman of the State committee on Federal 
legislation. 

In 1951 I was appointed to the Public Service Commission of my 
State by Gov. Walter Kohler and I was appointed by him to be chair- 
man of the commission in 1953 and was reappointed in 1955. 

I am a member of the executive committee of the National Associa- 
tion of Railroad and Utility Commissioners. 

I was appointed by the President, President Eisenhower, to be a 
member of the Civil Aeronautics Board and I was designated the 
Chairman of the Board on April 13, 1956, for the term expiring in 1960. 
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I have since been redesignated to be the Chairman of the Board by 
President Eisenhower for 1957, 1958, and 1959. I believe that my 
service as Chairman, which is an annual appointment, is the second 
longest among the 12 men who have occupied that post since the Civil 
Aeronautics Board was created in 1938. 

I have been a State commander of the American Legion in my own 
State in 1943 to 1944 and later I was on the national executive com- 
mittee and the national legislative commission of the Legion. 

I was honored by my alma mater, Marquette University, as the 
alumnus of the year in June 1957; and as the man of the month by the 
National Aviation Club in February 1958. 

Iam a Republican. However, the only elective political office that 
I held was district attorney of Langlade County from 1928 to 1932, as 
I have mentioned. 

I am married and I have three children and I presently reside at 
Westmoreland Hills, Md. My legal residence is Madison, Wis. I 
offer this biography for the record. 

Senator Jonnston. It may be made a part of the record. 

(The biography referred to follows:) 


BIioGRAPHY OF JAMES R. DURFEE 


James R. Durfee was born in Oshkosh, Wis., on November 3, 1897, He moved 
with his parents to Huron, 8. Dak., in 1902, where he received his public school 
education. 

He was in the military service from April 1917 to June 1919. He attended Huron 
College at Huron 2 years after his military service; then Marquette University in 
Milwaukee, Wis., for 3 years, where he was graduated in 1926 with the degree of 
bachelor of law. He was admitted to the Wisconsin Bar in 1926 and commenced 
the practice of law in Antigo, the county seat of Langlade County in northern 
Wisconsin. He was elected district attorney of this county for two terms from 
1928 to 1932. He then resumed general practice until 1951. During this time 
he served as president of the Langlade County Bar Association for 12 years; in the 
Wisconsin State Bar Association as a member of its Board of Governors; a member 
of the State Committee on Judicial Selection; and chairman of the State Com- 
mittee on Federal Legislation. 

In 1951 he was appointed to the Public Service Commission of Wisconsin by 
Gov. Walter Kohler, who also appointed him chairman of the commission in 1953 
and again in 1955. He is a member of the executive committee of the National 
Association of Railroad and Utility Commissioners, 

Mr. Durfee was appointed by President Eisenhower as a member of the Civil 
Aeronautics Board and designated Chairman of the Board, taking the oath of 
office April 13, 1956, for a term expiring in 1960. He was repeatedly designated 
Chairman of the Board by President Eisenhower for 1957, 1958, and 1959. His 
service as chairman is second longest among the 12 men who have occupied the 
post since the CAB was created in 1938. 

Mr. Durfee served as State commander of the American Legion in Wisconsin in 
1943-44 and later on the national executive committee and national legislative 
commission of the Legion. 

He was honored as Marquette University’s alumnus of the year in June 1957, 
and as the National Aviation Club’s Man of the Month in February 1958. 

He is a Republican. His only elective political office was district attorney of 
Langlade County from 1928 to 1932. 

He was married to Mona Burns in 1933. The Durfees have three children— 


Mary, James, and John—and presently reside at Madison, Wis., and Westmore- 
land Hills, Md. 


Mr. Durresz. Returning to my statement: Senator Proxmire bases 
his opposition to my nomination because of my lack of legal qualifica- 
tions. The committee has already placed in the record communica- 


tions from the Standing Committee on Federal Judiciary of the 
American Bar Association, also from prominent members of the bench 
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and bar from my home State of Wisconsin, recommending my 


judicial qualifications, character, and integrity for the U.S. Court of 
Claims. 


To substantiate his opposition to my judicial qualifications, 
Senator Proxmire has offered an unidentified communication from an 
unidentified member of the Court of Claims bar as follows, and I 
refer to the statement: 


A man who has been a member of the Court of Claims bar for over 30 years 
recently wrote me in part as follows: 

“The largest and most technical civil cases in America are decided in the 
Court of Claims. Individual suits against the United States sometimes involve 
millions of dollars. They are brought by railroads, aircraft companies manufac- 
turing warplanes and missiles, and so forth. A judge of the court should have 
an extensive background in this work. Tax refund cases, Government contracts, 
employee pay cases, and so forth, require the highest degree of experience and 
legal skill. 

‘“* * * you cannot expect the lawyers who actually practice in the court to 
come forward on this matter at this late date and express their views. That 
would be putting one’s neck on the block in case Durfee was confirmed. The 
District of Columbia bar, of course, has more lawyers who practice in the court 
than all the rest of the country put together. It has consistently refused to 
endorse Mr. Durfee. It did propose through its Court of Claims committee 
the names of three competent and experienced lawyers to the Attorney 
General * * *,.” 

I might add that the District of Columbia bar includes those who serve both 
sides in cases before the court—both claimants and the Government. 


That is the end of that statement. 

Upon hearing and reading Senator Proxmire’s statement as to this 
unidentified communication that ‘“it’’—referring to the District of 
Columbia bar—“‘has consistently refused to endorse Mr. Durfee,” I 
sent a written inquiry about this statement by messenger to the 
president of the District of Columbia bar yesterday afternoon after 
the recess. I offer a copy of my letter to him for the record, which 
is attached. Here is a reply. 

His reply was by written communication, dated yesterday. I offer 
a copy of the reply, Mr. Chairman, for the record. 

Senator Jounston. They shall be made a part of the record. 

(Letters referred to follow:) 

January 25, 1960. 
Mr. Freperick A. BALLARD, 


President, District of Columbia Bar Association, 
Washington, D.C. 


Dear Mr. Bauuarp: In a written statement presented by Senator William 
Proxmire to the Senate Committee on the Judiciary this morning in opposition to 
Senate confirmation on my nomination to the U.S. Court of Claims, the Senator 
stated on page 2 of his statement, as follows: ‘‘A man who has been a member 
of the Court of Claims bar for over 30 years recently wrote me in part as follows: 

‘The largest and most technical civil cases in America are decided in the Court 
of Claims. Individual suits against the United States sometimes involve millions 
of dollars. They are brought by railroads, aircraft companies manufacturing 
war planes and missiles, etc. A judge of the court should have an extensive 
background in this work. Tax refund cases, Government contracts, employee 
pay cases, etc., require the highest degree of experience and legal skill. 

“«* * * vou cannot expect the lawyers who actually practice in the court to 
come forward on this matter at this late date and express their views. That 
would be putting one’s neck on the block in case Durfee was confirmed. The 
D.C. bar, of course, has more lawyers who practice in the court than all the rest of 
the country put together. It has consistently refused to endorse Mr. Durfee. It did 
propose through its Court of Claims committee the names of three competent 
and experienced lawyers to the Attorney General * * *.’” [Emphasis supplied.] 
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I might add that the D.C. bar includes those who serve both sides in cases 
before the court—both claimants and the Government. 


As president of the D.C. bar, will you kindly advise whether the D.C. bar has 
“consistently refused to endorse Mr. Durfee?” 
I would appreciate a reply as soon as possible, and would request your permis- 
sion to make this part of the record before the Senate committee. 
Sincerely yours, 


James R. Durresr, Chairman. 


THe Bar AssocraTION OF THE District or CoLuMBIA, 


Washington, D.C., January 25, 1960. 
Hon. James R. DuRFEE, 


Chairman, Civil Aeronautics Board, 
Washington, D.C. 


Dear Mr. Derree: I have your letter of January 25 in which you quote 
certain statements made on the morning of January 25 by Senator Proxmire to 
the Senate Committee on the Judiciary which was considering the confirmation 
of your nomination to the U.S. Court of Claims. You quote Senator Proxmire 
as quoting from a letter from one described to be a member of the bar of the 
Court of Claims in which it appesrs that it was stated that the ““D. C. bar * * * 
has consistently refused to endorse Mr. Durfee.’”’ You ask me as President of 
the ‘‘D. C. bar’? whether the ‘‘D. C. bar” bas “consistently refused to endorse 
Mr. Durfee?” 

I must assume that the term “‘D. C. bar’ is referring to the Bar Association 
of the District of Columbia. According to the bylaws of the Bar Association of 
the District of Columbia, the judicial selection committee is the sole organ of 
the association that is clothed with the authority «nd charged with the duty of 
selecting the names of persons to be recommended by the association for appoint- 
ment to judicial office and of opposing the appointment to such office of any 
persons not qualified therefor. As president of the bar association, I can state 
that the judicial selection committee has neither recommended nor opposed any 
person for the present vacancy on the Court of Claims. Therefore, it is incorrect 
to state that the bar association has ‘“‘consistently refused to endorse’’ you or 
anyone else for the present vacancy on the Court of Claims. 

Sincerely, 
Freperick A. BALLARD, President 


Mr. Durrss. This communication from the president of the Bar 
Association of the District of Columbia reads as follows: 


JANUARY 25, 1960. 
Hon. James R. DuRFEE, 


Chairman, Civil Aeronautics Board, 
Washington, D.C. 


Dear Mr. Durree: I have your letter of January 25 in which you quote 
certain statements made on the morning of January 25 by Senator Proxmire to 
the Senate Committee on the Judiciary which was considering the confirmation 
of your nomination to the U.S. Court of Claims. You quote Senator Proxmire 
as quoting from a letter from one described to be a member of the Bar of the 
Court of Claims in which it appears that it was stated that the “D.C. bar * * * 
has consistently refused to endorse Mr. Durfee.’’ You ask me as president of 
the ‘‘D.C. bar’ whether the “D.C. bar’ has “consistently refused to endorse 
Mr. Durfee.” 

I must assume that the term “D.C. bar’’ is referring to the Bar Association of 
the District of Columbia. According to the bylaws of the Bar Association of 
the District of Columbia, the judicial selection committee is the sole organ of the 
association that is clothed with the authority and charged with the duty of 
selecting the names of persons to be recommended by the association for appoint- 
ment to judicial office and of opposing the appointment to such office of any 
persons not qualified therefor. As president of the bar association, I can state 
that the judicial selection committee has neither recommended nor opposed any 
person for the present vacancy on the Court of Claims. Therefore, it is incorrect 
to state that the bar association has “consistently refused to endorse’ you or 
anyone else for the present vacancy on the Court of Claims. 

Sincerely, 


FrepERICK A. BALLARD, President. 
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Myr. Chairman, I have no doubt that Senator Proxmire accepted 
this statement that the District of Columbia bar “has consistently 
refused to endorse Mr. Durfee’ in good faith, even though it now 
appears that the statement was clearly erroneous. 

I might rest my case as to judicial qualifications on the firm recom- 
mendations of the Standing Committee on Judiciary of the American 
Bar Association, and the recommendations of the bench and bar of 
my own home State now before this committee. 

However, Senator Proxmire next calls attention, on pages 2 and 3 
of his statement, to the responsibility of the Court of Claims and the 
large amounts of money involved in its judgments. He has listed a 
number of cases, the largest, I believe, being a case involving about 
$45 million, which I note was dismissed. If this is one of his criteria 
for judicial qualifications, may I point out that in just one case before 
the Board, the New York-Miami route case decided in 1956, the annual 
gross revenue to the two carriers then operating this route was like- 
wise about $45 million, according to the record. The decision in such 
a case, and there are many more like it, involves judicial analysis of 
highly technical, complex questions of law and fact. 

Finally, after asserting a complete lack of judicial experience as it 
affects my qualifications, the Senator turns to another tack, and I 
quote from his statement: 


It might be said that as Chairman of the CAB, Mr. Durfee has enjoyed a kind 
of judicial experience. The CAB is a quasi-judicial agency, of course. It has 
judicial as well as rulemaking and administrative functions. The behavior of 
the nominee in his judicial role is for this reason particularly pertinent to his 


qualifications for this nomination. 

I submit, Mr. Chairman, that it is at least inconsistent to first 
attempt to knock down my judicial experience, and then set it up 
again in a 16-page analysis entitled ‘Record of Judicial Behavior of 
Nominee.”’ 

Senator Proxmire has next addressed hinself to three charges of 
allegedly improper conduct involving three free trips which I took. 
He has stated that on each of these trips, I violated the code of ethics 
of the CAB, because each of these carriers had pending before the 
Board at that time applications for operating authority. 

I first wish to make it clear that my participation in these flights is 
not something unearthed by Senator Proxmire’s investigation. 

In the first place, my participation in the two inaugural flights, 
along with other members of the Board and its staff, was announced 
by press releases issued by the Civil Aeronautics Board and carried 
widely in the press. 

Second, while there was no formal publicity concerning the Pine- 
hurst trip, the trip was covered by at least one national magazine, 
Sports Illustrated, with a full-page photograph of all present. 

Third, on October 3, 1957, the chairman of the Special Subcom- 
mittee of the House on Legislative Oversight, investigating the 
independent regulator agencies, asked the members of the agencies to 
submit an itemized list of all gifts, honorariums, loans, payments, free 
transportation, vacation entertainment, hotel or other accommoda- 
tions. 

I replied on October 14, 1957, to the committee in complete detail, 
as requested. Included in my statement were the three trips referred 
to by the Senator. My statement has been a matter of record with 
the House Committee on Legislative Oversight since October 1957. 
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Shortly after I filed this statement on trips and gifts with the House 
committee in October 1957 I was advised of an opinion by the Comp- 
troller General on inaugural flights requested by the House Oversight 
Committee which was contrary to a previous opinion of our General 
Counsel. 

The Board wrote to the Comptroller on March 19, 1958, and ex- 
pressed concern as to whether his opinion was intended to encompass 
certain practices surrounding inaugural flights of air carriers subject 
to regulation by the Civil Aeronautics Board. These flights had been 
participated in by members and employees of the Board, along with 
Members of the Congress and other representatives of the Govern- 
ment, representatives of foreign governments, the press, and other 
dignitaries, for the past 20 years. 

The Comptroller General replied to our communication on May 20, 
1958, and I now offer a copy of his opinion for the record. 

Senator Jonnston. This opinion will become a part of the record. 

(The opinion referred to follows:) 


CoMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington, D.C., May 20, 1958. 
Hon. JaAmMEs R. DuRFEBR, 
Chairman, Civil Aeronautics Board. 


Dear Mr. Durres: This refers to your letter of March 19, 1958, concerning 
our communication of December 24, 1957, to the chairman of the Special Sub- 
committee on Legislative Oversight of the House Committee on Interstate and 
Foreign Commerce. Such letter was in response to a request of the chairman on 
December 2, 1957, for our views regarding certain practices set forth in that letter. 
Of particular concern to you appears to be that portion of our letter which reads 
as follows: 

“Irrespective of whether the United States may be saved the cost of traveling 
expenses our decisions have indicated generally that the payment by others of the 
traveling expenses of an officer or employee of the Government in a regular duty 
and pay status is prohibited by 18 U.S.C. 1914. Also, we have indicated that such 
a practice would result in an unauthorized augmentation of appropriations.” 
{Italic supplied.] 

And with respect to whether payment of the traveling expenses of wives of 
officials of the Government going along on a particular trip at the expense of an 
outside activity would be prohibited by 18 U.S.C. 1914, we said ‘‘we have had no 
occasion to consider such a matter,’’ and continued: 

“Tt would seem inconsistent for the statute to prohibit the supplementing of the 
salary of an officer or employee from an outside source, but not prohibit an indirect 
benefit given to the officer’s or employee’s wife. In any event, this practice would 
not appear to be in keeping with the high standards of conduct which should be 
expected from Government officers and employees.” 

Obviously, you express concern as to whether the foregoing statements were 
intended to encompass certain practices surrounding so-called preinaugural and 
inaugural flights of air carriers subject to regulation by the Civil Aeronautics 
Board, which ceremonies have been participated in by members and employees of 
your Board. You recite at great length and with completeness the background 
facts surrounding such ceremonial flights, the summary of which follows: 

Since passage of the Civil Aeronautics Act of 1938, and undoubtedly long prior 
thereto, it has been the custom for air carriers to conduct ceremonial flights 
celebrating the inauguration of new service, or the use of significantly new types 
of equipment, and to invite officials of foreign governments and of the U.S. 
Government to participate in such flights. It is pointed out that by far the ma- 
jority of these flights relate to service to points outside the United States and, as a 
percent of the total, officials of foreign governments represent the largest single 
category of persons participating. You also advise that guests on these flights 
have included, in addition to officials of the Civil Aeronautics Board, officials of 
other agencies of the Government, Members of both Houses of Congress, Gov- 
hye and other State officials, mayors and other city officials, and members of 
the press. 
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You continue to explain that, in your opinion, these ceremonial flights make a 
real contribution to the overall development of air transportation as well as to the 
promotion of friendly relations with foreign countries. One of the purposes of 
these flights, you say, is to publicize, both at home and abroad, the service and/or 
the equipment. At stops along the way, if any, and invariably at the ultimate 
destination, there are welcoming ceremonies and, more often than not, the party 
is officially entertained by the foreign government or community involved. From 
the commercial advertising standpoint alone, you say that substantial benefits 
accrue to the carrier providing the new service, and such flights afford what may 
be termed “free publicity” to the earrier. Hence, the ‘more important the 
participants the greater the publicity.”’ 

You further advance the opinion that participation in ceremonial flights by 
personnel of the Board is valuable from the regulatory standpoint, in part because 
it serves to acquaint the Board with the actual operations of the air carriers and, 
in much greater part, by reason of the contacts and exchange of views which it 
permits with local, State, and foreign officials. Hence, participation by other 
officials of the Government, particularly Members of Congress, not only en- 
hances the prestige and dignity of the flight, but contributes substantially to the 
benefits accruing therefrom to the United States. In support of this reasoning, 
you direct attention to the fact that, unlike the concept of freedom of the seas, 
each nation claims sovereignty in the air space above it, and aviation rights are 
dependent upon negotiation and agreement and continued good relations between 
the countries involved; and, in this connection, you point out that the Board has 
important responsibilities in connection with these negotiations under section 802 
of the Civil Aeronautics Act of 1938, as amended. 

Regarding wives accompanying their husbands, you say: 

“On some ceremonial flights the wives of officials have been guests. In addi- 
tion to the wives of foreign dignitaries, there have been wives of officials of other 
Government agencies, and wives of Members of the Congress, as well as wives 
of Board officials. When viewed against the nature, purpose, and background 
of ceremonial flights, no impropriety is perceived in wives accompanying their 
husbands in such cases, as guests of the air carrier concerned. Custom and usage 
are to be considered in this connection (as the opinion of December 24, 1957, itself 
recognizes) and custom and usage with respect to ceremonial flights has been 
for wives to be invited to accompany their husbands, usually on those occasions 
when the wives of foreign dignitaries are invited to accompany their husbands. 
There is good reason why this should be so. In meeting other officials and digni- 
taries, and being entertained by them, the presence of the wife is most helpful. 
Basically, the situation is no different from that which exists in any other area of 
foreign relations. It is customary for high-ranking officials to be accompanied 
by their wives when attending various international conferences so that the 
overall position of this Nation may be enhanced by an exchange of social amenities. 
It would seem to be no less proper for wives to accompany Government officials 
and Members of Congress on ceremonial flights. Certainly, it is not forbidden 
by statute, and it is supported by custom and usage.”’ 

And, concerning the legality of such trips, you conclude: 

“Contrary to the apparent implication of the December 24, 1957, opinion, a 
careful analysis reveals nothing in 18 U.S.C. 1914 which makes it improper or 
unlawful for an airline to defray any or all of the expenses of a ceremonial flight 
insofar as Government officials are concerned. That statute prohibits a Govern- 
ment official or employee from receiving any salary in connection with his services, 
as such official or employee, from any source other than those specified in the 
statute, and also precludes any supplementation of his salary for services per- 
formed by him for the Government of the United States. The Attorney General 
has held that the payment by business organizations of the transportation and 
hotel bills of agents of the Department of Commerce in relation to official duty 
does not constitute a violation, (33 Op. Atty. Gen. 273 (1922).) Rather, he held 
that there must be a benefit to the employee in the compensation sense and that 
there is no violation where the employee ‘does not personally benefit by the pay- 
ments from outside sources.’ Moreover, inasmuch as 18 U.S.C. 1914 extends 
equally to the giver and the recipient in cases of salary supplementation, there is 
no basis for distinguishing between contributions made by airlines and by others 
who may defray some of the expenses connected with ceremonial flights, such as 
representatives of foreign overnments, chambers of commerce, and so forth. 
Therefore, the opinion of December 24, 1957, would appear to place the latter 
category of persons, as well as the air carriers, in violation of law. 
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“As noted above, the opinion of December 24, 1957, states that prior decisions 
have ‘indicated generally’ that the payment by others of traveling expenses of an 
employee of the Government on official business is prohibited by 18 U.S.C. 1914 
and that such a practice would result in an unauthorized augmentation of appro- 
priations. It is believed that participation in a ceremonial flight can, and should 
be, distinguished from official ‘travel’ in the ordinary sense of the term. Typi- 
eally, ‘travel’ and the inecurrence of ‘traveling expenses,’ are incidental to the 
performance of official business at a particular point away from the employee’s 
headquarters. In the case of ceremonial flights, however, the official business is 
making the flight—i.e., being on board the aircraft—and events taking place en 
route, or at the ultimate destination, are merely incidental to the flight. Ex- 
pressed another way, the ‘ceremony’ is the flight. The purpose of participating 
in such flights is not primarily to permit official business to be performed at the 
ultimate destination of the flight, but rather, to have been a passenger on the 
flight. 

“Thus, it would appear that the expenses defrayed by an air carrier in con- 
nection with participation by Government officials in ceremonial flights are not, 
in fact, ‘traveling expenses’ of the kind to which the opinion of December 24, 
1957, and prior decisions, referred. Whether it be concluded that this distinc- 
tion is, or is not, a valid one, it has in fact been made by the Board. Specifically, 
when officials representing the Board have participated in a ceremonial flight 
which did not originate in Washington, D.C., their normal traveling expenses 
from Washington, D.C., to the point of origination of the flight and return from 
that point to Washington, D.C., have been borne by the Government.”’ 

It also is understood informally that no per diem is authorized from the point 
of origin of the flight and return. 

In the light of these facts, you request to be advised specifically whether, 
in our opinion, any objection is perceived to participation by officials of the Gov- 
ernment, including officials of the Civil Aeronautics Board, or their wives, in 
ceremonial flights as guests and at the expense of the air carrier conducting the 
flight. 

At the outset, we should like to point out that our letter of December 27, 1957, 
was neither a ‘‘ruling”’ nor a ‘‘decision’’ within the strict meaning of those words. 
The letter was written in response to an inquiry of December 2, 1957, from the 
chairman of the special subcommittee requesting our views regarding certain 
practices set forth in that letter. One such practice—which apparently is of 
primary concern to you and your agency—was described by the subcommittee 
chairman as follows: 

“Agency officials have had their travel and/or out-of-pocket expenses paid by 
individuals, corporations, or associations, subject to the agency’s regulatory 
authority for trips made by the officials concerned in their official capacities. 
Since these trips were within their official function, these officials could have been 
reimbursed by the Government.”’ 

The subcommittee’s letter to us did not mention individuals, and, therefore, our 
views were furnished solely on the basis of the examples presented to us and we 
had no information other than that set forth in the letter. Therefore, in response 
to this specific inquiry, we advised the subcommittee that prior opinions of the 
Comptroller General have indicated generally that the payment by others of the 
traveling expenses of an officer or employee of the Government in a regular duty 
and pay status is prohibited by 18 U.S.C. 1914. However, we explicitly pointed 
out that an opinion of the Attorney General, reported in 33 Op. Atty. Gen. 275, 
indicated a somewhat different view with respect to the applicability of 18 U.S.C. 
1914; and, such being the case, we explained that in the final analysis, since the 
law in question was a criminal statute, a final determination as to its application 
to a given situation was within the jurisdiction of that official. And, in this con- 
nection, we would like here to emphasize the fact that, while in frequent instances 
during the past we have discussed this particular statute, and on many occasions 
have cautioned against possible violations of its provisions, we have many times 
explained that since section 1914 is a criminal statute, its enforcement is primarily 
a function of the Department of Justice and the courts, and have expressly pointed 
out that our opinions with respect thereto may or may not be shared by that 
Department. We have no authority to make a binding determination as to the 
proper interpretation of this statute. Therefore, any contrary construction of 
our role in this area is and should be regarded as incorrect. 

From the standpoint of the audit functions of this Office I have no reason to 
question your determination as to the continuing official nature of the flights 
mentioned or the participation therein by officials of the Civil Aeronautics Board, 
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or their wives, under the circumstances related. While in my opinion such action 
would not be a violation of 18 U.S.C. 1914, that is, as stated above, a matter for 
final determination by the Attorney General or the courts. 

Sincerely yours, 








Comptroller General of the United States. 


Marca 19, 1958. 
Hon. JoserpH CAMPBELL, 


Comptroller General of the United States, 
General Accounting Office, Washington, D.C. 


Dear Mr. CampBELL: By letter of December 2, 1957, the chairman of the 
Special Subcommittee on Legislative Oversight of the House Committee on 
Interstate and Foreign Commerce, requested your views with respect to certain 
“practices” set forth in that letter. One such practice was described as follows: 

“Agency officials have had their travel and/or out-of-pocket expenses paid by 
individuals, corporations, or associations, subject to the agency’s regulatory 
authority for trips made by the officials concerned in their official capacities. 
Since these trips were within their official function, these officials could have been 
reimbursed by the Government.’’ 

Among the illustrative examples of these “‘trips’’ given in the aforesaid letter 
was “participation by members of the Civil Aeronautics Board in the inaugural 
flight of an airline.’’ Your opinion was also sought “on the propriety of these 
illustrations of the wife of the agency official going along on the particular trip 
at the expense of the individual, association or corporation concerned.”’ 

In your reply of December 24, 1957, B-134573, to the chairman of the special 
subcommittee, there is a collective reference to the examples given in connection 
with the ‘‘practice’’ stated above, and your opinion goes on to say, in part: 

“Irrespective of whether the United States may be saved the cost of traveling 
expenses, our decisions have indicated generally that the payment by others of 
the traveling expenses of an officer or emplovee of the Government in a regular 
duty and pay status is prohibited by 18 U.S.C. 1914. Also, we have indicated 
that such a practice would result in an unauthorized augmentation of appro- 
priations.”” {Emphasis added.] 

As to whether payment of the “traveling expenses’ of wives of officials of the 
Government going along “on a particular trip at the expense of the outside 
activity’? would be prohibited by 18 U.S.C. 1914, the opinion of December 24, 
1957, states that ‘“‘we have had no occasion to consider such a matter” but further 
states: 

“It would seem inconsistent for the statute to prohibit the supplementing of 
the salary of an officer or employee from an outside source, but not prohibit an 
indirect benefit given to the officer’s or employee’s wife. In any event, this 
practice would not appear to be in keeping with the high standards of conduct 
which should be expected from Government officers and employees.”’ 

It is believed that participation by Government officials in ‘‘preinaugural’’ 
and “‘inaugural’’ flights of air carriers (such flights being hereinafter referred to 
as “‘ceremonial flights’), may properly be distinguished from the other illustra- 
tions of the “‘practice’’ in question; is, in certain respects at least, unique; is not 
in violation of any provision of law; is not inconsistent with any ruling of the 
Comptroller General prior to the opinion of December 24, 1957; may quite 
possibly be found upon further consideration to be outside the scope of that 
opinion; and is not only proper, but highly desirable. 

Since passage of the Civil Aeronautics Act of 1938, and undoubtedly long prior 
thereto, it has been the custom for air carriers to conduct ceremonial flights cele- 
brating the inauguration of new service, or the use of significantly new types of 
equipment, and to invite officials of foreign governments and of the U.S. Gov- 
ernment to participate in such flights. By far the majority of these flights relate 
to service to points outside the United States and, as a percent of the total, 
officials of foreign governments represent the largest single category of persons 
participating. Guests on these flights have included, in addition to officials of 
the Civil Aeronautics Board: officials of other agencies of the Government; 
Members of both Houses of Congress; Governors and other State officials; mayors 
and other city officials; and members of the press. 

These ceremonial flights make a real contribution to the overall development 
of air transportation as well as to the promotion of friendly relations with foreign 
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countries. One of the purposes of the flights is to publicize both at home and 
abroad, the service and/or the equipment. At stops along the way, if any, and 
invariably at the ultimate destination, there are welcoming ceremonies; more 
often than not the party is officially entertained by the foreign government or 
community involved. From the commercial advertising standpoint alone, sub- 
stantial benefits accrue to the carrier providing the new service. Such flights 
afford what may be termed as ‘‘free publicity’ to the carrier; hence, the more 
important the participants, the greater the publicity. 

As you are, of course, aware there is no concept of freedom of the air analagous 
to the concept of freedom of the seas. Rather, each nation claims sovereignty 
in the air space above it and aviation rights are dependent on negotiation and 
agreement and continued good relations between the countries involved. The 
Board has important responsibilities in connection with these negotiations under 
section 802 of the Civil Aeronautics Act of 1938. Therefore, in addition to other 
considerations, participation in ceremonial flights by personnel of the Board is 
valuable from the regulatory standpoint, in part because it serves to acquaint 
the Board with the actual operations of the air carriers, and in much greater part, 
by reason of the contacts and exchange of views which it permits with local, 
State and foreign officials. Participation by other officials of this Government, 
particularly Members of the Congress, not only enhances the prestige and dignity 
of the flight, but contributes substantially to the benefits accruing therefrom to 
the United States. 

On some ceremonial flights the wives of officials have been guests. In addition 
to the wives of foreign dignitaries, there have been wives of officials of other 
Government agencies, and wives of Members of the Congress, as well as wives of 
Board officials. When viewed against the nature, purpose, and background of 
ceremonial flights, no impropriety is perceived in wives accompanying their 
husbands in such cases, as guests of the air carrier concerned. Custom and 
usage are to be considered in this connection (as the opinion of December 24, 
1957, itself recognizes) and custom and usage with respect to ceremonial flights 
bas been for wives to be invited to accompany their husbands usually on those 
occasions when the wives of foreign dignitaries are invited to accompany their 
husbands. There is good reason why this should beso. In meeting other officials 
and dignitaries, and being entertained by them, the presence of the wife is most 
helpful. Basically, the situation is no different from that which exists in any 
other area of foreign relations. It is customary for high ranking officials to be 
accompanied by their wives when attending various international conferences so 
that the overall position of this Nation may be enhanced by an exchange of 
social amenities. It would seem to be no less proper for wives to accompany 
Government officials and Members of Congress on ceremonial flights. Certainly 
it is not forbidden by statute, and it is supported by custom and usage. 

There appears to be no question as to the official character and necessity of 
participation by Government officials in ceremonial flights; the subecommittee’s 
letter of December 2, 1957, itself characterizes them as being within the ‘‘official 
function.”” Rather, the specific question raised (for the first time) by the opinion 
of December 24, 1957, is whether it is improper, or unlawful, for the expenses of 
participation in such flights by Government officials to be defrayed by the air 
carrier involved, or whether such expenses should be paid only from appropriated 
funds. While the inquiry directed to you by the letter of December 2, 1957, was 
focused on a “‘practice’’ followed by officials of regulatory agencies, it seems 
inescapable that whatever the answer to the question may be, it must apply equally 
to all classes of Government officials. No basis is perceived for distinguishing, 
as a matter of law, between payment in connection with ceremonial flights of 
expenses of agency officials by those subject to that agency’s regulation and pay- 
ment by the same source of expenses of other classes of Government officials. As 
a practical matter, it should be noted that ceremonial flights customarily are 
operated by all air carriers when the occasion to do so arises, and such a flight may 
be anticipated irrespective of the identity of the carrier receiving a particular route 
award. There is no legitimate basis for contending, therefore, that the Board’s 
judgment in selecting a particular carrier would be in any manner influenced by 
the prospect of a ceremonial flight. 

Contrary to the apparent implications of the December 24, 1957, opinion, a 
careful analysis reveals nothing in 18 U.S.C. 1914 which makes it improper or 
unlawful for an airline to defray any or all of the expenses of a ceremonial flight 
insofar as Government officials are concerned. That statute prohibits a Govern- 
ment official or employee from receiving any salary in connection with his services, 
as such official or employee, from any source other than those specified in the 
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statute, and also precludes an supplementation of his salary for services performed 
by him for the Government of the United States. The Attorney General has held 
that the payment by business organizations of the transportation and hotel bills 
of agents of the Department of Commerce in relation to official duty does not 
constitute a violation, 33 Op. Atty. Gen. 273 (1922). Rather, he held that there 
must be a benefit to the employee in the compensation sense and that there is no 
violation where the employee ‘“‘does not personally benefit by the payments from 
outside sources.’’ Moreover, inasmuch as 18 U.S.C. 1914 extends equally to the 
giver and the recipient in cases of salary supplementation, there is no basis for 
distinguishing between contributions made by airlines and by others who may 
defray some of the expenses connected with ceremonial flights, such as representa- 
tives of foreign governments, chambers of commerce, and so forth. Therefore, 
the opinion of December 24, 1957, would appear to place the latter category of 
persons, as well as the air carriers, in violation of law. 

As noted above, the opinion of December 24, 1957, states that prior decisions 
have “indicated generally’ that the payment by others of traveling expenses of 
an employee of the Government on official business is prohibited by 18 U.38.C. 1914 
and that such a practice would result in an unauthorized augmentation of appro- 
priations. It is believed that participation in a ceremonial flight can, and should 
be, distinguished from official ‘‘travel’’ in the ordinary sense of the term. Typi- 
cally, “‘travel,’’ and the incurrence of “traveling expenses,”’ are incidental to the 
performance of official business at a particular point away from the employee’s 
headquarters. In the case of ceremonial flights, however, the official business is 
making the flight, i.e., being on board the aircraft, and events taking place en 
route, or at the ultimate destination, are merely incidental to the flight. Expressed 
another way, the “ceremony”’ is the flight. The purpose of participating in such 
flights is not primarily to permit official business to be performed at the ultimate 
destination of the flight, but rather, to have been a passenger on the flight. 

Thus, it would appear that the expenses defrayed by an air carrier in connection 
with participation by Government officials in ceremonial flights are not, in fact, 
“traveling expenses’’ of the kind to which the opinion of December 24, 1957, and 
prior decisions, referred. Whether it be concluded that this distinction is, or is 
not, a valid one, it has in fact been made by the Board. Specifically, when officials 
representing the Board have participated in a ceremonial flight which did not 
originate in Washington, D.C., their normal traveling expenses from Washington, 
D.C., to the point of origination of the flight and return from that point to 
Washington, D.C., have been borne by the Government. 

The opinion of December 24, 1957, makes no direct reference to ceremonial 
flights. Indeed, there is reason to doubt that it was intended to encompass such 
flights. But the question is of direct concern to the Board; it clearly is also of 
direct concern to other agencies of the Government, as well as to the Congress. 
Accordingly, in light of the facts set forth herein, your advice is requested as to 
whether any objection is perceived to participation by officials of the Government, 
including officials of the Civil Aeronautics Board, or their wives, in ceremonial 
flights as guests and at the expense of the air carrier conducting the flight. 

Sincerely yours, 
(Signed) James R. Durrer, Chairman. 


Mr. Durrsr. This opinion has never been publicized as was the 
earlier one, though it is a matter of record. 

You will note that while in the previous opinion to the House 
committee the Comptroller unequivocally stated that the practice of 
free transportation on inaugural flights “is prohibited by 18 U.S.C. 
1914,” in the subsequent opinion to the CAB, the final page, he 
concluded— 


We have no authority to make a binding determination as to the proper intetpre- 
tation of this statute. Therefore, any contrary construction of our rule in this 
area is and should be regarded as incorrect. 


The Comptroller General continued: 


From the standpoint of the audit functions of this office I have no reason to 
question your determination as to the continued official nature of the flights 
mentioned or the participation therein by officials of the CAB, or their wives, 
under the circumstances related. While, in my opinion, such action would not 
be a violation of 18 U.S.C. 1914, that is, as stated above, a matter for final deter- 
mination by the Attorney General or the courts. 
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May I add, Mr. Chairman, that as far as I know, for the past 20 
years in the history of inaugural flights, no Attorney General has ever 
questioned this common practice. 

As I have mentioned, participation in inaugural flights has been 
continuously and officially approved by the Board since 1940. The 
airlines involved are required to file a list with CAB of all guest 
passengers on such flights. These lists are kept as a matter of record. 
They are not permitted to charge any guest on an inaugural flight as 
this is not construed to be “air transportation” within the meaning of 
the Federal Aviation Act. 

And I can say, this is an opinion of the General Counsel of the 
Civil Aeronautics Board rendered long before I came on the Board. 

A breakdown of these guest passenger lists over this period of time 
establishes that a total of 1,184 people have participated and are 
classified as follows: 
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Or a total of 1,074 participants who were officials and 110 family 
participants, or a total of 1,184 in a total of 120 inaugural flights. 

While I ard the other members of the Board have been invited to 
participate in international inaugural flights by both U.S. and foreign 
air carriers at least 50 times in the past 4 years, I have participated 
in only 2 international inaugural flights referred ‘to above. This was 
not becuase I felt there was any question of impropriety involved, 
but because I felt that my primary responsibility as Chairman and 
administrative head of this agency was to stay home and “keep the 
store” —although I did feel under the circumstances that in the flights 
in which I participated my presence was not only desired but highly 
desirable. As I will point out, I was specifically urged by the Depart- 
ment of State, for reasons that I will point out. 

Since Senator Proxmire has placed his interpretation of “unusual 
hospitality” into the record, I would like to point out that the very 
Board that in 1951 adopted the code of ethics as to “unusual hospi- 
tality” to which Senator Proxmire has referred, made it clear that 
Board participation in inaugural flights was not acceptance of the 
‘unusual hospitality” prescribed by the code. 

I refer to a letter dated October 11, 1951, from the then Chairman 
of the Board to the Associate General Counsel of the Board. 

I offer a copy of that letter for the record. 

(The letter referred to follows:) 
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Crviz AERONAUTICS Boarp, 
Washington, October 11, 1951. 


INTEROFFICE COMMUNICATION 
Reference No. B-45. 

Reference No. B-1. 

To: Associate General Counsel. 

From: Chairman. 

Subject: Braniff Airways’ inaugural flight to Sio Paulo, Brazil. 

You and your wife have been designated by the Board as the official repre- 
sentatives of the Board on the inaugural flight of Braniff Airways to Sao Paulo, 
Brazil, departing Miami on October 12, 1951. Since it is understood that Braniff 
Airways will pay the expenses of the official inaugural flight group and since you 
and your wife are the representatives of the Board, the Board considers that sec- 
tion 300.4 of the Procedural Regulations is not applicable to the transportation 
on Braniff Airways which is involved or to the expenses of yourself and wife 
during such time as you are a part of such group. 

DonaLtp W. Myrop. 


Mr. Durrer. That letter reads as follows: 


Crv1z AERONAUTICS BOARD, 
Washington, October 11, 1951. 


INTEROFFICE COMMUNICATION 
teference No. B—45. 

Reference No. B-1. 

To: Associate General Counsel. 

From; Chairman. 

Subject: Braniff Airways’ inaugural flight to Sio Paulo, Brazil. 

You and your wife have been designated by the Board as the official repre- 
sentatives of the Board on the inaugural flight of Braniff Airways to Séo Paulo, 
Brazil, departing Miami on October 12, 1951. Since it is understood that Braniff 
Airways will pay the expenses of the official inaugural flight group and since you 
and your wife are the representatives of the Board, the Board considers that 
section 300.4— 
which is the section to which Senator Proxmire referred— 
of the Procedural Regulations is not applicable to the transportation on Braniff 
Airways which is involved or to the expenses of yourself and wife during such 
time as you are a part of such group. 

It is signed by the Chairman, Donald W. Nyrop. 

Since this was the first Board participation in an inaugural flight 
following the adoption of the Board’s code of ethics in 1951, it cer- 
tainly demonstrates the consistent interpretation by the Board of its 
code of ethics as applied to inaugural flights. 

Mr. Chairman, [| trust that this explanation of the background of 
inaugural flights has established that they are not “unusual” hospi- 
tality, but on the contrary, have been considered by the Board and 
other participants as “usual’’ hospitality, in accordance with long- 
accepted standards. 

Maybe we ought to look a little further and see why these many 
successive members of the Board, and the others who participated 
over the past 20 years, have approved this common practice, which 
also has the implied approval of the Comptroller General. 

We in the regulatory field are sometimes told that we should at all 
times maintain the same judicial aloofness from the industry which 
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we regulate as judges do from litigants. As to matters involvedtin 
adjudication following hearings on the record, this is correct. But the 
Board is not entirely a court. It is also a quasi-legislative body, 
with powers to make, as well as judge, law in aviation, within the 
rulemaking powers delegated to it by Congress. 

In defining these powers of the Board, Congress at the outset directs 
the Board to encourage and develop an air transportation system 
properly adapted to meet the present and future needs of the foreign 
and domestic commerce of the United States, of the postal service, 
and of the national defense. In essence, we are directed to promote 
aviation in these three directives. There are those who criticize 
these dual quasi-legislative—quasi-judicial functions of the Board as 
imposing inconsistent standards of ethical conduct, but, Mr. Chair- 
man, that is the law under which the Board operates. 

Generally speaking, the courts construe and apply the statutory 
law as Congress writes it in arriving at their judgments. Courts are 
not expected to promote or develop aviation or any other business. 
The Board is not only expected to do this: it is directed and required 
to do it by Congress. 

We certainly do not go about this promotion and development of 
aviation in the aloof atmosphere of a courtroom or the strict isolation 
of a judge’s chambers. We work with this industry every day to 
encourage and develop aviation. That is a very important part of the 
job that Congress has directed us to do. 

As an example, let us consider the promotion and development of 
U.S. international air commerce. We and the State Department 
negotiate and bargain for international air routes with foreign coun- 
tries. In this bargaining process, we consult constantly with our own 
international carriers, since we are, in a sense then, acting as their 
negotiators, not their judges. 

When the bargaining is over and we have a bilateral air agreement 
with another country, our designated carrier or carriers are authorized 
to fly an inaugural round trip flight over the routes involved, and this 
authority may be extended to a new type of service. The other 
country concerned usually grants the same inaugural flight authority 
to its carriers. 

Mr. Chairman, noticed an item and I have a clipping from the 
Washington Post of yesterday, January 25, 1960, which I would like 
to read, offering it for the record. 

(The clipping referred to follows:) 


[From the Washington Post and Times Herald, Jan. 25, 1960] 
New Comets Atrway 


Lonpon, January 24.—Aviation Minister Dunean Sandys will leave Monday 
on an inaugural flight of the new British Overseas Airways Comet flight between 
London and South America. The flights will be twice weekly in both directions. 


Mr. Durrer. It reads as follows: 


New Comets AIRWAY 


Lonpon, January 24 (Reuters).—Aviation Minister Duncan Sandys will leave 
Monday on an inaugural flight of the new British Overseas Airways Comet 
flight between London and South America. The flights will be twice weekly in 
both directions. 
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And I may add, Mr. Chairman, that I believe that if this inaugural 
flight had been from London to the United States, the Civil Aero- 
nautics Board would likewise have been invited to participate. 

The airline invites the guests which usually include U.S. Government 
officials, foreign government officials, Members of Congress, city and 
State officials, airline officials, both United States and foreign, and 
members of the press. 

These inaugural flights are intended to promote international good 
will and cooperation with the foreign countries involved and to develop 
and encourage U.S. air travel as directed by Congress. These flights 
are widely publicized both at home and abroad. The arrival in the 
other country of destination is commonly marked by diplomatic cere- 
monies, receptions, banquets, and other entertainment by the airlines 
and governments of both countries. 

Usually, the members of the Board and staff participating in the 
flight will take this excellent opportunity to confer further with the 
aviation authorities of the other country to encourage and develop 
future air commerce. 

For example, I refer to the case of the TWA New York to Rome 
inaugural nonstop on October 2, 1957, to which Senator Proxmire 
has referred, when in addition to meetings of the people-to-people 
organization in Rome, with a large number of participants, another 
Board member and myself and a member of our staff, together with 
representatives of the State Department—I might say, we were 
briefed by the State Department for this—twice conferred at length 
with the Italian Ministry of Aviation and other top Italian aviation 
officials. 

I might say that that was at a critical point of the negotiations. 

We discussed informally the then-pending consultations for revision 
of our bilateral air agreement with the Italian Government in the 
interests of our country and both our certificated international carriers 
to Italy—TWA and Pan American. 

The Eastern inaugural nonstop New York to Mexico City on Sep- 
tember 15, 1957, to which Senator Proxmire has referred, as General 
Adams said yesterday, marked the beginning of a new and better era 
in our international aviation relations with Mexico. 

For 10 years the Board and the State Department had been vainly 
trying to get the Mexican Government to give foreign air carrier 
permits to all of the U.S. carriers holding a certificated authority to 
operate routes from the United States to Mexico. We had just ob- 
tained, subsequent to this trip, from the Mexican Government, four 
new nonstop routes from the United States to Mexico City for a 2-year 
period. We were desirous of continuing and renewing this improved 
relationship with Mexico. 

The members of the Board present conferred with the Mexican 
Minister of Transport and other high Mexican aviation officials with 
this objective. We participated in official receptions, dinners and 
other entertainment furnished by both the Mexican and U.S. officials 
and airlines. I believe that by this exchange of social amenities and 
conferences, we did accomplish substantial improvement in our inter- 
national aviation relations with Mexico, not just for Eastern Airlines 
but for all our U.S. carriers in Mexico. 

This long-established practice of inaugural flights has been recog- 
nized for its great promotional value to U.S. aviation and international 
relations by the press, by the Congress, and by the Board. 
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As to the trip to Pinehurst, this was a weekend golfing trip as a 
guest of L. C. Burwell, vice president of Flying Tigers, who resided 
in Pinehurst, and one of its principal competitors, Overseas National 
Airways. Also present was Mr. Juan Trippe, president of Pan Ameri- 
can, another principal competitor, particularly in the business of 
transporting passengers and cargo by contracts with the Military Air 
Transport Service and other Defense establishments. 

When the invitation was tendered by Mr. Burwell, I was advised 
that representatives of these competitive airlines would be present, 
and also representatives of the Military Air Transport Service, includ- 
ing General Wilson, deputy commander. One of the reasons the 
trip was organized, as explained to me, was to afford an opportunity 
for a congenial get-together with representatives of the Defense estab- 
lishments concerned and some of the competitive airlines principally 
concerned with the MATS civil airlines problem. The carriers and 
the Board were trying to get a larger allocation of military airlift for 
all eligible comme reial air carriers. This is an objective which, while 
it lies completely outside the quasi-judicial responsibilities of the 
Board, does rest well within our responsibility under the Federal 
Aviation Act to foster and encourage civil and commercial aviation. 

I have participated in at least 10 or 15 conferences with Defense 
officials and other officials of the Government over the past 4 years for 
this same purpose—one just last week—and I have testified before 
committees of Congress as to our efforts in this direction. Congres- 
sional committees have repeatedly endorsed the Board’s objectives 
and successful efforts to get more commercial airlift business from the 
Department of Defense and the Military Air Transport Service. 

Mr. Chairman, I trust that I have established that the three trips 
with which Senator Proxmire is concerned do not constitute the 
acceptance of “unusual hospitality’? as proscribed by section 300.4 
of the Board’s code of ethics and as construed by the Board. 

May I now refer to another basis of Senator Proxmire’s objections. 
He has called attention to applications for air carrier authority and 
other proceedings pending before the Board by the air carriers involved 
in the three trips. Listed in his statement are 2 then-pending 
applications by Flying Tiger and 6 by Overseas National, the hosts 
on the 1956 trip to Pinehurst—I don’t know how many applications 
Pan American had, but I am sure it was a substantial number—76 
then pending applications by Eastern, the host on the trip to Mexico 
City and 15 then-pending applications by TWA, the host on the trip 
to Rome. 

Mr. Chairman, may I say that these figures were furnished the 
Senate by the Board, by our staff, and they are correct. I also think 
that probably at that time there must have been a lull in activity. 

At the present time we have pending over 1,000 applications before 
the Board, principally by the 25 certificated carriers. I can thinkof 
no time that any member of the Board had ever participated in any 
inaugural flight or anything else when any one of these carriers and, in 
particular, the internationals, would not have a very substantial, large 
number of applications nending. 

I believe we have 1,000 applications for route authority and about 
500 applications for other types of operating authority, charter or 
otherwise, presently pending before the Board. 
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I appreciate that Senator Proxmire has not pursued this matter 
further in his statement. He has not attempted to assert that in the 
final disposition of any of these pending applications, I was improperly 
influenced to extend any favoritism or bias in favor of the airlines 
who were hosts on the three trips as to any particular pending case. 

It is readily apparent that this would be difficult to attempt, for 
example, with the 76 then-pending applications by Eastern for route 
authority. Since the Senator has not attempted to show that I was 
in fact improperly influenced in any of these pending cases by partici- 
pation in any of these three trips, I shall not attempt any unnecessary 
rebuttal or further analysis of these cases. 

I certainly do not want to appear here in agreement with the 
Senator’s position, but I am afraid that he has not attempted to 
draw any innuendoes or inferences as to my conduct as to any pending 
applications, but I might say that inferences had been drawn by the 
newspapers in discussions, particularly concerned with this matter. 

I have referred to the complete statement as to free trips, gifts, 
entertainment, and so forth, which I filed with the House Subcommit- 
tee on Legislative Oversight in response to the questionnaire which was 
addressed to all members of the six regulatory agencies being investi- 
gated by the committee. 

I listed in that statement in October 1957 the three trips to which 
Senator Proxmire has referred. Later I testified before the committee 
and its counsel on four separate occasions: On October 17, 1957; 
January 27, 1958; November 24 and 25, 1958; and finally on June 15, 
1959. I was questioned at length about practically every phase of the 
Board’s operations, and particularly about ex parte communications 
and the Board’s association with the aviation industry. 

The record of my testimony will establish that at no time was I ever 
questioned on this matter of free trips, and there is no reference 
thereto in the interim report of the Subcommittee on Legislative 
Oversight, dated April 8, 1958, or its final report, dated January 3, 
1959. 

Mr. Chairman, this hearing marks for me the culmination of about 
10 years in regulation of public business in the public interest. 

As to the almost 6 years I spent as a member and chairman of the 
Public Service Commission of Wisconsin, I can find no better summary 
than the statement of Senator Proxmire, who was then, at least part 
of the time, I believe, in the Wisconsin Legislature. He is quoted on 
January 6 of this year in the Wisconsin newspaper which has been his 

rincipal informant, as saying of me, ‘He did a competent job while 

e served as a member of the Wisconsin Public Service Commission.” 
For this statement, I thank the Senator, and I am sure that he meant 
it in good faith. 

Since April 1956—almost 4 years—I have been a member and 
Chairman of the Civil Aeronautics Board. Since October 1957 the 
Board and five other Federal regulatory agencies have been under 
ie investigation by the House Committee on Legislative 

versight. 

As 5 said, I have testified four times before this committee, the last 
time on June 15, 1959. As recently as November 20 of last year, I 
testified before the subcommittee headed by Senator Carroll which 
was also engaged in an investigation of the practices and procedures 
of the Board and the five other regulatory agencies. 
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During 1958-59 I have testified for a total of 15 times before 9 
different committees of the House and Senate. Not once over 
these past 4 years has there been any question raised in any hearing 
at which I was present before any of these committees of the House 
and the Senate as to the propriety or impartiality of my judicial 
conduct with the airlines regulated by the Board, until yesterday 
before this committee by Senator Proxmire. 

Mr. Chairman, I have been proud of this record of 10 years of highl 
difficult and demanding service in the public interest. I am still 
proud of it, and I am proud to submit it to your judgment. 

That concludes my statement, Mr. Chairman. 

Senator JOHNSTON. Any questions? 

Senator Witey. I think that there were mentioned yesterday a 
number of endorsements. May I have the list of those, Mr. Clerk? 

Well, they have been filed—endorsements by those who were inti- 
mate with the life and the work and the character of this distinguished 
Wisconsinite. 

Mr. Durfee, have you some other endorsements that should go into 
the record? These have been filed already. 

Mr. Durresz. No, Senator, I have not asked for any endorsements. 
There may be other endorsements on file with the President and the 
Attorney General at the time of my nomination being submitted. I 
have not solicited any endorsements. 

When I was informed I had been endorsed by the Standing Com- 
mittee on the Judiciary of the American Bar Association, I felt that 
should suffice, as I am sure they have carefully investigated my 
qualifications before they submitted’ the recommendation. 

Senator WiLey. Nothing further. 

Senator JoHNsTon. Any other questions? 

Senator Wiiry. No. 

Senator Jonnston. Any questions, Senator Proxmire? 

Senator Proxmire. Yes, Mr. Chairman, I would like to ask some 
questions with the permission of the committee. 

Senator Jounston,. Yes. 

Senator Proxmire. I would like to ask the nominee: 

On page 2, the nominee says, in discussing this letter which I had 
submitted yesterday I beg your pardon, in submitting a letter from 
Mr. Frederick A. Ballard, president of the District of Columbia Bar, 
Mr. Ballard says: 


* * * the judicial selection committee is the sole organ of the association 
that is clothed with the authority and charged with the duty of selecting the 
names of persons to be recommended by the association for appointment to 
judicial office and of opposing the appointment to such office of any persons ‘not 
qualified therefor. As president of the bar association, I can state that. the 
judicial selection committee has neither recommended nor opposed any person 
for the present vacancy on the Court of Claims. 


Yesterday I simply said that the Court of Claims Committee of 
the District of Columbia Bar Association held a meeting and my 
understanding from the minutes of that meeting was that they did 
recommend three persons and that the nominee was not one of those 
persons. 

So, it seems to me this letter from Mr. Ballard is not responsive 
to the point that I raised and I would like to ask the nominee if he 
would like to comment on that. 
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) Mr. Durree. Senator Proxmire, with reference to the point you 
. raised, I think it is clear that the point that was raised by your 
“ informant was very clear and unmistakable, that ‘it’’—the District of 
B Columbia Bar—“‘has consistently refused to endorse Mr. Durfee.” 

] It was to this point that I requested the president of the bar 
y association to address himself. The president of the bar association 


has replied that this statement is incorrect. 

He has further replied that the only committee of the bar associa- 
tion, the District of Columbia Bar Association, that has authority 
under the bylaws to submit recommendations for judicial office, is 
the judicial selection committee of the association. 

Now, whether the Court of Claims committee of the bar association 


— Ss 


8 endorsed three competent and experienced lawyers to the Attorney 
2 General, I have no knowledge, but TI will certainly not dispute that 
i= fact. But I believe the record establishes that this was done shortly 
d after the vacancy in this office in October 1958. 

Senator Wiley, I think you can correct me if I am wrong. My 
~ name was not then before the Attorney General or the District of 

Columbia Bar or anybody else and was not placed before the President 
8. by you until sometime later. 
1€ Senator WiLtey. What dates did you say? 
I Mr. Durrer. This communication, I understand, was made 
shortly from the District of Columbia Bar Court of Claims Com- 
n- mittee—was made shortly after the vacancy occurred. 
at Senator Witey. Well, I have no recollection as to dates, but I 
ly cannot see the relevancy of the whole issue. If someone wants to 
endorse someone else, why, that is‘ perfectly all right. I do not 
think that is in issue now. 

Mr. Durree. I would merely say that it clearly appears in the 
letter from the president of the District of Columbia Bar Association 
that if the Court of Claims committee did submit three names without 

ne clearing them through the Judiciary Committee of the District of 
Columbia Bar, it did so without authority under the bylaws, according 
to the statement of the president. 

Senator Witgy. Well, you-have here ‘a nomination of the President 
ad of the United States who consulted with the Attorney General. The 
om Attorney General looked into your character, looked into your 
ar, qualifications, and as the result, the President has made the 

nomination. 
‘ion Mr. Durrer. Mr. Chairman, I was a member of the judicial 
the selection committee of the State bar of my own State for several 
re years and we submitted recommendations to the Attorney General— 
the we did not—we submitted our recommendations: to the Standing 
‘son Committee on the Judiciary of the American Bar Association and to 
the Attorney General. We were authorized to do that. I served 
. of on this committee for 6 years. In fact, I think we endorsed, I believe, 
my one nominee to the Federal court—oh, I do not know. 
did I trust that that answers the question. 
ose Senator Proxmire. Yes. I think the situation is clarified now. 

I wanted to state, now that it is clear, that if a Court of Claims 
sive committee has made this recommendation, that point has not been 
' he met by the president of the bar association. If it did make that 


recommendation directed to the Attorney General, the allegation of 
the nominee is that this recommendation was contrary to the bylaws 
of the association. 
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Mr. Durree. In the allegation of the president of the District of 
Columbia bar—— 

Senator ProxmirRe. The allegation is inferential from the statement 
of the president of the bar association. I did not say this was a 
violation of the bylaws. If I did, 1 wish the nominee would bring 
the attention of the committee to that. I believe it is inferential. 

Mr. Durreer. All right. I did not want to belabor the point, but 
since you wish me to do it, I will merely refer again to this letter 
which states—the president’s letter: 


According to the bylaws of the bar association of the District of Columbia, 
the judicial selection committee is the sole organ of the association that is clothed 
with the authority and charged with the duty of selecting the names of persons 
to be recommended by the association for appointment to judicial office and of 
opposing the appointment to such office of any persons not qualified therefor, 


If I used the word ‘‘violation,’”’ I was merely—if I did use that 
word, I will withdraw the word. 

I will merely say that it is clear from the letter that any action 
of any other committee was not in accordance with the bylaws of the 
District of Columbia Bar Association. 

Senator Proxmire. Well, Mr. Chairman, the nominee and I are in 
agreement, he has inferred, and the inference may be very logical. 

(Upon inquiry, the following information was supplied by Paul 
Rhodes, chairman of the Committee on Relations With the Court of 
Claims of the District of Columbia Bar Association:) 


In October 1958, after Judge Littleton’s announced intention to retire from the 
Court of Claims, the Court of Claims Committee of the District Bar Association 
considered people acceptable for the position and selected three. 

According to the bylaws of the District Bar Association, recommendations for 
judicial office must come from the judicial selection committee. The Court of 
Claims committee, therefore, transmitted its recommendations to the judicial 
selection committee; which did not take any action on them. (This was a matter 
of policy adopted by the judicial selection committee, based on the theory that the 
District Bar Association would impair its ability to influence local court appoint- 
ments if it expressed its views on courts of national jurisdiction.) 

When the judicial selection committee refused to act on the three reeommenda- 
tions, the Court of Claims committee appealed to the Board of Directors of the 
Bar Association through its liaison, Richard Lyon, a director of the association. 
(Each director is assigned to a committee as liaison between the committee and 
the board.) The board of directors then ordered the judicial selection committee 
to make recommendations to the Attorney General but the committee refused 
again to do so. 

In November 1958, Rhodes, in an unofficial capacity, wrote to the Attorney 
General and informed him of the action taken by the Court of Claims committee. 

This committee, composed of members who are familiar with the court and its 
workings because of constant practice before it, does not share the view that the 
effectiveness of the bar association in local judicial appointments would be 
destroyed if it involved itself in Federal appointments. 

Mr, Rhodes said he hopes this will not be a permanent policy of the judicial 
selection committee and feels that it would be appropriate for the committee to 
change its policy. 

Senator Proxmire. Now, on page 3, I would like to ask the nominee 
with reference to the middle paragraph on that page: 

Senator Proxmire next calls attention, on pages 2 and 3 of his statement, to 
the responsibility of the Court of Claims and the large amounts of money in- 
volved in its judgments, as much as about $45 million in one case. 

Well, I think nobody would question the fact, Mr. Durfee, that 
you have obviously dealt, both in the Wisconsin Public Service 
Commission and also in the Civil Aeronautics Board, with cases 
that involved enormous sums, and I have not questioned that. 
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The question I have raised as to your qualifications is this—and 
[ wish that you would tell the committee if this is not true—that you 
have not had congressional experience; that you have not been a 
judge on the bench; and you have not had cases inv olving the kind 
of work that would come before the Court of Claims, to wit—tax 
cases or Government contract cases, or at least a substantial number 
of them. You have not developed the kind of experience, in other 
words, that the present occupants of the Court of Claims have. If 
vou have, it would be extremely interesting to me and the members 
of this committee, | am sure, for you to set forth what your back- 
ground has been to qualify you. 

Mr. Durres. Prior to my past 10 years, which I have spent 
entirely in the regulatory field, | was engaged in the general practice 
of law in the county seat, a city of about 10,000 people. 

| represented one of the two banks in that city. I represented the 
largest manufacturing corporation in that city. I represented other 
substantial clients. 

| would not claim that I was a specialist in tax cases. I would say 
that I have had extensive practice and that I worked diligently and 
full time from 1932, when I left the office of district attorney, until 
1951. 

[ would answer the Senator by saying that while I had experience 
in tax cases and in claims against the Government, not before the 
Court of Claims, but other courts, I did—as I said, | cannot say that 
I was a specialist in this kind of practice—that is correct. 

Senator WiLtey. You know, some of the best judges I ever knew 
in my own State were those that had a brain and who wanted to 
learn. They had a background of experience—they were not in a 
position where they knew it all but they were ready to learn. 

Now, the Court of Claims handles all kinds of claims. We send 
a lot of matters from out of this committee to the Court of Claims, 
not very serious matters, to determine; but they are matters that 
the court has to adjudicate. 

Now, I am frank to say that if it is a question of taking a man of 
your vast experience and saying you do not know anything about 
claims or the issues—I could not agree to that. 

| have seen young men come into the Senate who were inexperienced 
but became very experienced in time, and I have seen judges on our 
supreme courts in the States who never practiced law. 

One judge in my own cireuit never practiced law. He became the 
most judicious and equipped judge that we had and he went after- 
ward on the supreme bench. His name was Vinje. 

And so, what I am interested in Senator Proxmire, is whether or not 
there is any disqualification—if there is anything that points in that 
direction. 

When I was put on this subcommittee, I hesitated, because I had 
recommended this man and I said, “Can I sit here and judge in spite 
of my recommendation?”’ 

And I finally said I would take the assignment because I felt that 
with you on one side, he is entitled to have the Senator at least sitting 
in. 

Senator Proxmire. Very good. I would like the nominee to com- 
ment on the implications of the remarks of my senior colleague, be- 
cause this raises the very point that has been raised to me by a number 
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of attorneys in this respect. They point out that this board of five 
members now has four sitting members. One retired, to be replaced 
by-this nominee. Three of these four'are over 70 years of age, as | 
understand it——— 

Mr. Durrer. Do you mean the Court of Claims? You said “this 
board.” 

Senator Proxmire. I beg your pardon, the Court of Claims. | 
thank you. Three of the four members of the Court of Claims who 
are presently sitting are over 70 years of age, and a number of attor- 
neys who have practiced before that court tell me, while Mr. Durfee 
may be a competent and intelligent man, he has no background, as 
the nominee has just said, in this area; and that for him to acquire it 
in the coming years is difficult, in view of his age. 

And it was also asserted to me, it has been a policy on the part of 
the administration to attempt to get retirements at the age of 60 or 
65 for judges. 

Now, the nominee, as I understand, is 62 years of age and I think, 
therefore, that the lack of experience in this area is very pertinent. 
It goes right to the heart of the problem of the Senate approving a 
nomination which will not permit the nominee to develop the kind of 
qualifications and abilities that would seem to me he would need. 

I would ask in all fairness to the nominee to comment on the 
criticisms which I heard and which may come up on the floor 

Mr. Durresr. Senator, I am not 62 years old. I am 63 years old, 
63 on November 3, 1959. 

I am in excellent health, and I hope to live to a ripe old age, and I 
hope to continue if I serve on the Court of Claims, to attain the age 
which has been reached by some of the judges who are well over 70 
years of age. 

And I hope that if I am confirmed for this position, that 1 can——— 
Senator WiLry. Age is not a question of years. It is a question of 
thinking. You are a young thinker. You and Adenauer and others 
I know are just kids. 

Mr. Durres. Insofar as the policy of the administration not to 
select anyone over 60 or 65, I don’t know what the policy is, but I 
presume the President was familiar with the policies of his own 
administration when he appointed me. I don’t know whether this is 
an exception to the rule or not but at least it did not prevent my 
appointment. 

Senator Proxmire. Mr. Chairman, I would like to ask the nominee: 
On page 6 he says and I quote: 


They are not permitted— 
referring to the airlines— 


to charge any guest on an inaugural flight as this is not construed to be “air 
transportation” within the meaning of the Federal Aviation Act. 


May I ask, is this the construction of the Civil Aeronautics Board 
or the construction of the counsel of the airlines or whose construction 
is it, this statement on charging guests on inaugural flights? 

Mr. Durree. This is a construction of the Office of the General 
Counsel of the Civil Aeronautics Board. 

Senator Proxmrre. Of the Civil Aeronautics Board itself, the 


Counsel of the Civil Aeronautics Board has interpreted the law, in 
other words? 
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Mr. Durree. Yes. 

Senator Proxmrre. Now, Mr. Durfee, at the bottom of page 6 and 
going over to the top of page 7 you say: 

I have participated in only the two international inaugural flights, referred to 
above. 

Then the nominee goes on to say that he felt there was no question 
of impropriety involved. Now, I cannot find it in the statement, but 
I am sure that the nominee mentioned that there were some 50 inau- 
gural flights which members of the Civil Aeronautics Board or the 
Chairman were invited to participate in. Is that correct? 

Mr. Durrer. I believe—well, I think I said that over the past 4 
years there were about 50 invitations from foreign carriers and the 
U.S. international carriers to participate—both foreign and interna- 
tional U.S. service, over the past 4 vears. 

I did not make an actual check of that; I believe, I did check with 
this members of the staff, and I am informed that is approximately 
correct. 

Senator Proxmrire. All right. There were some 50 invitations. 
Now, did all of the American lines which have foreign bases invite the 
members of the Civil Aeronautics Board? Did they all follow the 
same policy of inviting officials such as you are to take part in these 
flights? 

Mr. Durrer. Yes, sir. 

Senator Proxmrre. Pan American did? 

Mr. Durreer. Yes, sir. I was invited to three, and the last one [| 
can recall, | was invited to the dedication of the Boeing 707, Pan 
American’s first jet flight. They got the airplane down here to 
Washington and then took it back to New York and filled it up and 
put the fuel on and President Eisenhower handled the launching 
ceremony. I was one of the speakers at that dedication and I was 
invited to participate on the flight——— 

Senator Proxmrre. But you—— 

Mr. Durree. I did not participate because I had other urgent and 
more compelling duties at that time. 

Furthermore, our relations with the British aviation officials were 
not of the same status at that time as they were with the Italians or 
the Mexicans. 

Senator Proxmire. Mr. Chairman, at any rate, the Chairman of 
the Civil Aeronautics Board felt that only the invitations by Eastern 
Airlines and by TWA came at a time when he thought that he should 
not be “at home keeping the store.” 

These were the two airlines whose invitations you accepted; all 
others were refused. Is that correct? 

Mr. Durrer. I declined all other invitations; ves. 

If I might say that the invitations were usually tendered to me as 
Chairman of the Board: and I. usually called in the other members, 
and we usually decided what members of the staff would be appropri- 
ate to go. I then reply to the airline and furnish them the list. 

Senator Proxmrre. Now, on page 5, and I am referring back to 
the interpretation of the code so as to make that as clear as I can, 
on page 5 the nominee points out that the Comptroller General has 


iven the opinion these flights “would not be a violation” of the law 
18 U.S.C. 1914]. 
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As far as I know, no one, at least I have not, has charged that the 
Chairman was in violation of the law or anybody else in violation of 
the law in taking the flights. At the same time, this is very interesting 
tome. He says: 


While, in my opinion, such action would not be a violation of 18 U.S.C. 1914, 
that is, as stated above, a matter for final determination by the Attorney General 
or the courts. 

He does not, of course, deal with the interpretation of the code which 
has been adopted by the Civil Aeronautics Board. Now the nominee 
refers for his authority to a previous Chairman and makes an interpre- 
tation which it would seem—well, it can only be classified as fantastic: 

“You and yvour wife’’—I realize it does not involve the nominee, 
I want to make that clear, this nominee was not a member of the 
Board at that time, he was in Wisconsin then but the Chairman said: 

You and your wife have been designated by the Board as the official representa- 
tives of the Board on the inaugural flight of Braniff Airways to Séo Paulo, Brazil— 
and not violate this particular specific code which provides that no 
unusual hospitality can be accepted. 

I would like the nominee, if he did make the trip with his wife to 
Rome, explain how he can interpret the presence of the wife of the 
head of the Civil Aeronautics Board as necessary in order to fulfill 
his official duties. 

Mr. Durrer. Well, Mr. Chairman, it is a difficult area, but I 
would say that this is a common and accepted practice. 

I believe that it is an accepted practice of diplomatic delegations 
from foreign countries who come to this country to participate in 
receptions, banquets, and the ordinary exchange of social amenities 
that accompanies diplomatic negotiations, including the negotiation 
of bilateral air agreements. 

I can recall of several emissaries of foreign governments for whom 
I have attended receptions here in the United States, for example at 
the Blair House, who came here accompanied by their wives. 

I think—it is my opinion that there are occasions when one goes 
to a foreign country as a representative of his government, and one 
attends in the exchange of the amenities which are intended to be 
conducive to more friendly negotiations and at which functions the 
wives of the representatives of these foreign governments are present; 
and it has proved and has been an established practice, a practice which 
the State Department, I believe, has encouraged, to from time to time 
have the wives of the U.S. officials present in foreign countries, just 
as they have their wives present when they come here. 

I would merely say, Senator, I realize that this is a matter which 
is—well, it is a matter you can take apart. 

I have listed a total of 110 family members who have participated 
in these flights, in each of the brackets which I have listed. I think 
this establishes that this practice has been and is a common practice, 
a practice that has never been challenged that I know of in an official 
hearing before any committee of the Congress until today 

Senator Proxmire. I would like to ask the nominee—excuse me. 

Mr. Durrer. That is about my answer. 

Senator Proxmrre. I would like to ask the nominee to go and skip 
a little ahead—we will come back in a minute—to page 10, in the 
middle where the nominee says, and I quote: 
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* * * another Board member and I and a member of our staff, together with 
representatives of the State Department, twice conferred at length with the 
Italian Ministry of Aviation and other top Italian aviation officials. 

And he then inserted, as I get it, although it is not in the text, 
‘We were briefed by the State Department.” 

Earlier in his remarks I understood the nominee to say something 
like—I don’t mean to quote him, but something like “‘with the ap- 
proval or sanction of the State Department.”’ 

Now, this is not spelled out very clearly, to me, in the course of the 
remarks of the nominee, and I would like to ask him whether there 
was any kind of written request by the State Department, written 
authorization of any kind, suggesting he take this trip in further in- 
terest of the President’s program, this trip to Rome, or the trip to 
Mexico, or both. 

Mr. Durrer. There has been no written request. Usually when 
these flights come up, to which officials of the State Department are 
likewise invited, and usually the aviation desk of the State Department 
participates, we do get together and have a briefing session. 

And in the two flights in which I participated, Senator, I recall 
distinctly because of the particularly difficult status of the negotia- 
tions in each of these cases. I as Chairman was urged by the State 
Department. 

And I am here under oath and I am ready to produce the representa- 
tives of the State Department. I was urged to participate in the 
negotiations. 

Senator Proxmrre. The entire initiative for this kind of procedure, 
the decision whom to invite, the decision as to whom to see, the plans 
as to what to do, were they made by the commercial airlines or were 
they made by the State Department or were they made by the Civil 
Aeronautics Board? 

Mr. Durree. The decision to have an inaugural flight is made by the 
airline. Providing that it is a new route or a new type of equipment in 
international commerce, all that the airline is required to do is to sub- 
mit a list of the guest passengers. 

What the functions are on arrival, I don’t know—I assume that 
certainly in most of the trips that I took—as I said, there were recep- 
tions, luncheons, dinners, other entertainments furnished by the 
Governments of both countries, in both Rome and Mexico, and by the 
airlines of both countries. How this was arranged, I don’t know. 
The Board does not arrange it. 

Senator Proxmrre. And the initiative is taken by the airline, the 
cost is paid by the airline and the nominee does not know who actually 
makes the arrangements for cocktail parties, banquets, entertain- 
ments, and so forth, or what the officials who take part in the flight 
do when they get there. I would like 

Mr. Durree. Just a minute, sir. 

Senator Proxmrre. All right. 

Mr. Durrer. As I have already said, on the two flights that I 
participated in and other flights of which I have knowledge, the only 
thing we did know we were going to do when we got there was to 
negotiate with the aviation officials of the other countries. 

enator Proxmire. Now, on page 9—— 
Mr. Durrer. That was not arranged by the airline. 
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Senator Proxmrre. On page 9 the nominee talks about difficulty— 
and I realize it is difficult and different from a court—he talks about 
the difficulties, the combination of problems that he has, that he is not 
only a judge of a kind but also an administrator and legislator and a 
promoter of American aviation, and the nominee says that he does not 
go about promoting in the “aloof atmosphere of a court.’’ And I 
think that is a very good phrase, incidentally, I think this entire 
presentation by the nominee is masterful, and is particularly impressive 
in making the best possible case out of a hopelessly wrong situation. 

Mr. Durresr. And may I say that I can return the compliment, 
Senator, as to the first page of your statement. 

Senator Proxmire. Well, thank you. 

Now, may I ask the nominee: Why does the Chairman of the Civil 
Aeronautics Board in 4 or 5 years since he has been on the Board, feel 
it necessary to make these two inaugural flights to promote American 
aviation? Why does he feel it is the way to promote it if there is no 
systematic way of doing it impartially, doing it for all the airlines, so 
as to promote all the airlines and not just 2 airlines out of the 25 air 
carriers to which Mr. Durfee had referred? Why is it just or wise 
promotion to go on only two trips, quite exciting and distant trips, 
on one of which the nominee takes his wife as a companion? 

Mr. Durreer. Well, Senator, I have attempted to point out frankly, 
what the role was. 

We were negotiating with TWA. We have these carriers, they all 
have certificated routes by the Board, and there were questions then 
pending as to the frequency of nonstop rights, as I recall, by Pan 
American which were raised by the Italian Government to which we 
addressed ourselves. 

I would say that we were there, both of us members of the Board, 
trying to improve our relationships with the Italian aviation officials 
for both of our countries. 

The same was true when we went to Mexico City and conferred with 
the Minister of Transportation, Mr. Buchanan and General Salinas, 
who occupies a position such as mine, on at least two occasions. 

We were desirous—we had just concluded the first new bilateral 
agreement for 10 vears, and this agreement with Mexico had been 
limited to a 2-vear period, and we were desirous of insuring the con- 
tinuation and renewal of this agreement for the benefit of all the U.S. 
carriers certificated to fiv over the seven separate routes from our 
country to Mexico City. 

Senator Proxrire. All right. 

Mr. Chairman, I am almost through, I just have a few more 
questions. 

I would like to say that on page 11 and page 12, in the nominee’s 
discussion of his trip to Pinehurst, N.C., there is quite a different 
statement than as to the inaugural flight trip. 

On the meena trips, there is very careful reference to legal 
opinion of the Comptroller General, and a letter authorizing the trip 
within the code by a former CAB Chairman. 

In the first place, Mr. Chairman, I ask the nominee whether there 
is any opinion of the Comptroller General or anyone else that this 
trip did not violate the law, this trip to Pinehurst, N.C., paid for by 
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two airlines and taken on a pullman—obviously not an inaugural 
flight, and I am asking him whether this is legal or illegal. 

Mr. Durres. I know of no official opinion rendered by anybody 
that it was either legal or illegal. 

Senator Proxmire. Now | ask the nominee in view of the fact that 
he has set forth a letter of his predecessor Chairman of the Board, 
Mr. Nyrop, on page 7 which goes into explicit detail, stating his 
opinion it is an inaugural flight, or within the section which prohibits 
accepting unusual hospitalities, is there any evidence of any kind, 
any precedent to indicate that this trip to Pinehurst, N.C., was not a 
violation of the code prohibiting unusual hospitality? 

Mr. Durrer. I know of no such communication of any prior 
member of the Board that a trip such as I did to Pinehurst was or was 
not a violation. 

Senator Proxmrre. Then I would like to ask the nominee: 

On page 14—this is a relatively minor point but I would like to clear 
it up— the nominee said: 

The record of my testimony will establish that at no time was I ever questioned 
on this matter of free trips and there is no reference thereto in the interim report of 
the Subcommittee on Legislative Oversight, dated April 8, 1958, or its final report, 
dated January 3, 1959. 

And I would like to call the attention of the nominee and for his 
comments, to the hearing in which Mr. Doerfer was questioned by the 
subecommittee’s chief counsel, Mr. Schwartz,.in.which he referred in 
great detail to this particular trip and the propriety of taking the trip 
and Mr. Doerfer was asked whether he thought it was a proper trip 
to make and Mr. Doerfer replied that he did not regulate the airlines, 
and he was asked who was there and he said Mr. Durfee was there, 
and the clear implication, it would seem to me, was that the committee 
through its counsel, at least, in the hearings certainly raised the point 
of impropriety in this questioning between Mr. Schwartz and Mr. 
Doerfer which I will read as quickly as I can: 

Mr. Scpwartz. Mr. Doerfer, since you have been on the Commission, have 
you or your immediate family taken any vacation or spent any time at the expense 
of, in whole or in part, or as the guest of, any person, corporation, or association 
subject to the regulatory jurisdiction of the Commission or of any representative 
thereof? 

Mr. Doerrer. As indicated, my wife has gone on trips with me. I have not 
taken any vacation at the expense of anybody directly—I wouldn’t know, indi- 
rectly—connected with the industry. 

Mr. Scuowartz. Vacations, trips, golfing trips? 

Mr. Dorerrer. Well, golfing trips. I belong to the Congressional Country 
Club— 
and soon. There is nothing here that relates to this. 

The next question was: 

Mr. Scuwartz. The question is whether it is at the expense of any person, 
corporation, association, or representative thereof subject to your jurisdiction as 
Commissioner? 

Mr. DorrrFeErR. Well, not all at their expense; no. 

Mr. Scuwartz. In whole or in part. 

Mr. Dorrrer. I would say this: You mean by somebody paying the golf fees? 

Mr. Scuwartz. You spoke about travel, for example. If they paid for that, 
that is an expense incurred by them. 


Mr. Dorrrer. Well, I am talking about transportation from the District out 
to these golf clubs. Is that what you mean? 
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Now, we are getting to the heart of it: 

Mr. Scuywartz. You mean the local ones. You mean transportation to the 
clubs around Washington. 

Mr. Dorerrer. Oh, I took a trip with—I forget the name of this famous golf 
course in North Carolina. 

Mr. Scuowartz. Pinehurst? 

Mr. Dogerrer. Pinehurst. And I went—— - 

Mr. Scuowartz. Continue, please. 

Mr. Dorrrer. I went to Pinehurst. Do you have the date there? I will 
accept whatever date that is. 

Mr. Scuwartz. October 19 to 21, 1956. 

Mr. Dorrrer. Yes, that is probably the date. I went to that golf course in 
October of 1956 at the invitation of some airline. Now, whether or not that 
particular airline has any facilities which we regulate or license, at the moment 
I wouldn’t know. 

Mr. Scuwartz. Did they pay your transportation and expenses, Mr. Doerfer? 

Mr. Dorerrer. Yes, they did. 

Mr. Scuwartz. And you stayed there several days? 

Mr. Dorrrer. Yes, I did. I didn’t charge the Government for any of that. 

Mr. Schwartz. Were there any other public officials along on that trip, do you 
recall? 

Mr. DorerrerR. Yes, but there wasn’t any of the FCC Commissioners. 

Mr. Scuwartz. Who else was along? 

Mr. Dorrrer. Well, there was—I thought it was either a general or an ex- 
general of the Army. I would be very happy to supply all of the names if you 
will give me an opportunity to. 

Mr. Scuwartz. Do you recall any members of regulatory commissions along 
on that trip, Mr. Doerfer? 

Mr. DorrrFer. Yes. 

Mr. ScHwartz. Would you tell us who they were? 

Mr. Dorrrer. Mr. James Durfee of the CAB. I don’t know of any other 
members of any regulatory agency. 


Now, yesterday it was brought out by the nominee there was one 
other member there, Colonel Denny, as I recall. I would like the 
nominee’s comment. 

Mr. Durrer. It was brought out, Senator, after you said I was the 
only one on that trip. I said that for the purpose of correcting the 
record. 

Senator Proxmire. I might say that in my statement it was there. 
I missed it. My statement made it clear, that Mr. Denny was present. 

I ask the nominee if he has any comment or desires to make any 
comment on this, which goes to the heart of this statement that this 
practice was never questioned by any committee of the House and, 
specifically, not by the Subcommittee on Legislative Oversight. 

Mr. Durrer. Well, Mr. Chairman, let us get the record straight. 

What I said, and let me read my statement: 

The record of my testimony will establish that at no time was I ever questioned 
on this matter— 
now, I will—I assume that statement still stands? 

Senator Proxmire. I at no time questioned that, sir. 

Mr. Durree. All right. 

Now, as to the question of what Mr. Doerfer testified. 

In the first place, I cannot answer for Mr. Doerfer, his opinions, 
his responsibility, and he is not here before this committee. 

I would say that the counsel for the committee apparently went to 
some length to bring out by quite a series of questions that I was 
along on the trip which, I might say, was not material to Mr. Doerfer’s 
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qualifications, and I think that counsel was well aware, when he in- 
dulged in this questioning, that my statement that I had participated 
on these trips had been on file with the Committee since October 1957. 

I do not know what he is trying to get out or to establish by proving 
that I was also on the trip. I don’t think it would in any way reflect 
on Mr. Doerfer, who was then on the witness stand. 

I cannot—I have attempted to explain to this committee why I 
went on this trip and I rest on that statement. 

Senator Proxmire. Mr. Chairman, 1am through. This is my last 
question, and thank you, and I thank the nominee for his responsive 
answers. 

Senator Jounston. Do you have any other witnesses or anybody 
else that you want to testify? 

Mr. Durree. No, sir. 

Senator Jonnston. If you do, we will call another meeting but if 
you don’t the meeting will be closed, I suppose, unless you have 
something. 

Senator Wi.Lry. No. 

Senator JOHNSTON. Or you, sir. 

Mr. Durrer. As far as I am concerned, Mr. Chairman, I am ready 
to have it closed. 

Senator Wixry. I think it should be said that the witness was not 
privileged, that is, the nominee was not privileged to have a copy of 
Senator Proxmire’s statement, while Senator Proxmire has been given 
a copy of the nominee’s statement. 

Senator Proxmrire. Well, Mr. Chairman, may I make a correction 
at this point? 

The fact is that I did not release my statement to anyone in advance. 
I was very careful not to do that, because I think in this kind of a 
proceeding it is very important to follow that policy. 

Senator Witrey. Well, you confirmed my statement, Senator. 
That is all I ask. 

Senator ProxmireE. May I say to my senior colleague, however, 
that until I came in this morning, the nominee’s statement was not 
available to me or anyone else. And he had my statement, and he 
had 24 hours before this statement this morning to prepare his state- 
ment and I did not see his statement until I came in. I think it is 
fair on both sides. 

Senator Wiiey. I did not say it was unfair. You confirmed my 
statement of fact, that is all 1 wanted to get into the record. 

Senator Proxmire. Fine. 

Senator Wi.try. I am simply trying to act here in a judicial capacity, 
and you as a prosecutor, and that is the difference. 

And we might just as well get the record straight, that if there is 
any violation here—the last item that you brought out is one in my 
judgment that we could do a little thinking about—but I feel very 
sincerely that we got a good man for the job. 

Meeting adjourned? 

Senator Jonnston. The meeting, if both sides are finished with 
their evidence, of course, is closed, and we will meet in executive 
session. 
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(The following letter was ordered to be made a part of the record:) 


Antico, Wis., January 18, 1960. 
Hon. James O. EASTLAND, 
Senator from Mississippi, 
Washington, D.C. 

Dear SENATOR EASTLAND: May I, as an “‘ex-Mississippian’’ express to you 
my deep interest in James R. Durfee and my sincere hope that action on his ap- 
pointment will be favorable. 

I. worked for the Supreme Court at Jackson; Miss., from 1931 through 1939, and 
was well acquainted with most of the members of the bar, counting among my 
closest friends Justices Anderson, Smith, and Ethridge, Tom Q. Ellis, Louis 
Jiggitts, and A. Y. Harper. After I married a native of Wisconsin and moved to 
Antigo, I worked in the law office of Mr. Durfee just prior to his appointment to 
the Wisconsin Public Service Commission. I found him a most loyal, sincere, 
intellectual employer, a person of highest integrity and of the same caliber as 
these friends of earlier days in Mississippi. 

I sincerely believe that he, as the judge of any court, would rank among the 
highest and maintain the dignity of our great judiciary. 

Sincerely, 


Potty WANN FLANAGAN. 
Mrs. James E, Flanagan, 


(Whereupon, at 12:05 p.m., the hearing was concluded.) 








